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STATEMENT OF THE QUESTIONS PRESENTED 


1. Did Respondent err in affirming Trial Examiner’s 
(1) denial of Petitioner’s motion to amend the complaint 
to include the employer’s coercive appeals to racial prej- 
udice and (2) rejection of probative evidence to support 
the amendment, on the ground that Respondent has no 
authority to amend a complaint during a hearing thereon 
without concurrence of the General Counsel of the National 
Labor Relations Board? 


2. Did Respondent err in refusing to find a violation of 
Section 8(a)(1) of the National Labor Relations Act based 
on an employer’s statements that loss of employment 
would result if Petitioner won a pending representation 
election? 
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IN THE 


United States Court of Appeals 


For tHe District or Cotums1a Circurr 


__ 


No. 15,384 


__ 


International Union or Exectrican, Radio anp 
Macuine Workers, AFL-CIO, Petitioner 


Vv. 


Nationay Lasor Retations Boarp, Respondent 


_— 


On Petition for Review of an Order of the 
National Labor Relations Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This case is before the Court upon the petition of Inter- 
national Union of Electrical, Radio & Machine Workers, 
AFL-CIO, herein called Petitioner, pursuant to Section 
10 (f) of the National Labor Relations Act, as amended, 
(61 Stat. 136, 29 USC, Sec. 151 et seg.) for review of an 
order of the National Labor Relations Board, herein called 
Respondent or Board, issued August 13, 1959, ordering’ 
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NECO Electrical Products Corporation, hereinafter re- 
ferred to as Company, to cease and desist from certain 
affirmative action but failing to order the Company to 
cease and desist from other conduct contended by Peti- 
tioner to violate the National Labor Relations Act, as 
amended. The Respondent’s Decision and Order (J.A. 
27-33)? are reported at 124 NLRB No, 54. 


STATEMENT OF THE CASE 


The Company operates a plant manufacturing electric 
blankets in Bay Springs, Mississippi (J.A. 9, 13). At the 
time of the pertinent events, August and September, 1957, 
the plant had a total employment of 408 (J.A. 58). The 
town of Bay Springs had a population of approximately 
1300 (J.A. 68). 


On August 1, 1957, Petitioner filed with Respondent a 
representation petition in NLRB Case No. 15-RC-1660 seek- 
ing an election to be held among the Company’s employees, 
a majority of whom Petitioner claimed to represent. On 


August 12, 1957, Petitioner and the Company entered into 
an Agreement for Consent Election which was approved 
by Respondent’s Regional Director on August 13, 1957. 
By the terms of the Agreement the election was to be 
conducted on September 6, 1957 (J.A. 57). 


A. Threats to Move the Plant and Blacklist 
Petitioner’s Supporters 


On or about August 20, 1957, rumors ran through the 
Company’s plant to the effect that the plant would be 
moved if Petitioner became the bargaining agent (J.A. 21, 
23, 73). Employee William Ray Foley asked his super- 
visor whether there was any truth to the rumors (ibid). 
Before his supervisor could reply, another supervisor, 


1 References to portions of the record printed as a Joint Appendix are 
designated ‘‘J.A.’’, Wherever in a series of record references a semicolon 
appears, references proceeding the semicolon are to Respondent’s or the 
Trial Examiner’s findings; those following are to supporting evidence. 
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Helen Rhodes, intruded into the conversation and said that 
“Mr. Ed Russell (Company President] doesn’t own ia 
thing in this plant that is bolted down where he can’t 
move it’’ (bid). | 


A few days later, when William Foley asked Supervisor 
Lightsey about the truth of the rumors, Lightsey replied 
that: ‘‘. . . he couldn’t say whether the plant would move 
or not, but he would say that two of our biggest customers, 
Sears Roebuck and Rexall wouldn’t do business with a 
union company... He did say if we lost these two big 
orders that possibly we would be cut down to three or 
four days in operation a week’’ (J.A. 20; 72). 


The same day that Lightsey had this conversation with 
William Foley, August 29, 1957, employee Mary Williamson 
was approached by Supervisor Rhodes, and Rhodes 
brought up the subject of Petitioner’s campaign (J.A. 21); 
69). Rhodes asked if Williamson knew that another em- 
ployee, Mary Helen Foley, was supporting the Petitioner 


(ibid). Rhodes told Williamson that if Williamson, toa 
was ‘‘mixed up’’ with Petitioner, it was not ‘‘too late?’ 
to remedy the situation (J.A, 21; 70). Rhodes eae 
to escort Williamson to a plant official’s office to discus 
the matter any time Williamson changed her mind (J.A. 
21; 70). | 


? 


Shortly before the election, employee Mary Foley, one 
of Petitioner’s supporters, announced that she planned to 
quit on September 6, 1957, the day of the election (J.AL 
21; 42). Supervisor Rhodes told Mary Foley that the 
employee should resign before the election day (ibid). 
Rhodes told the employee, ‘‘Well, Mary, you have been 
working with NECO too long to get messed up like you 
are being messed up.’’ (ibid). The Supervisor then said 
she was referring to Mary Foley’s union activities and 
went on to tell the employee, ‘‘To clear your skirts where 
if you ever want to come back to work for NECO, go 
with me into the office’? with plant officials and sign 4 
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slip stating that the employee would not vote for Peti- 
tioner and would resign from the plant the same day (zbid). 
Mary Foley refused to do this, whereupon Rhodes replied. 
“You have got until Thursday to think it over’? (J.A. 
21; 42, 56). 


B. Company’s Instigation and Inflammation of Racial Unrest 


Petitioner’s charge, which initiated this proceeding, in- 
cluded allegations that the Company had violated Section 
8(a)(1) of the Act, inter alia, by its actions in instigating 
and inflaming racial unrest (J.A. 7). Respondent’s Re- 
gional Director dismissed the charge in its entirety, and 
Petitioner appealed from this dismissal to Respondent’s 
General Counsel, On November 13, 1958, the General 
Counsel reversed the Regional Director’s decision, and 
directed the issuance of a complaint on some parts of the 
charge, viz., threats of plant closing, blacklisting, inter- 
rogation and surveillance. However, he upheld the Re- 
gional Director’s dismissal as it pertained to the racist 


appeals of the Company (J.A. 99). 


At the hearing, Petitioner moved that the complaint be 
amended to include allegations that the racist appeals 
violated the Act (J.A. 49-52). Counsel for the General 
Counsel refused to join in this request, and the Trial 
Examiner denied the request because, in his view, ‘‘the 
General Counsel controls the complaint and limits the 
issues’’ in a hearing (J.A. 53). Petitioner excepted to this 
ruling (J.A. 53), but Respondent affirmed it (J.A. 28). 


Petitioner offered to prove the following facts with 
regard to this conduct by the Company (J.A. 40-51, 43-44). 
One of the Company’s racist appeals, in the form of a 
letter to its employees, referred to Petitioner’s pro-inte- 
gration stand and remarked that: 

‘‘The International Union of Electrical Workers 


(IUE) has its headquarters in Washington, D. C. Its 
president is James Carey, who is also a vice-president 
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of the AFL-CIO and Chairman of its Civil Rights 
Committee. In a speech to the AFL-CIO convention 
in December 1955, Thurgood Marshall special counsel 
of the N.A.A.C.P. stated: ‘Organized labor has a ter- 
rific stake in vigorously opposing racial segregation in 
community life whether it be in the North or South,’ 
Carey’s Commrrrer Was Formep For THAT PURPOSE. | 


‘The reason that I mention this is that last year 
Al Hartnett, Secretary-Treasurer of the IUE, told an 
IUE Civil Rights Conference that organizing in the 
South was one of the main instruments in the Union’s 
fight for integration. Now that raises a question : 
Is the IUE attempting to organize you because itis 
interested in you or because it’s interested in further- 
ing tts leaders’ theories which include integration??? 
(Emphasis in orginal, J.A. 88) 


| 

Enclosed with the Company’s letters were several leaflets 
intended to disparage Petitioner in the eyes of Mississippi 
employees, Among these were reproductions of pages of 
various issues of Petitioner’s newspaper which showed 
officers of one of Petitioner’s Local Unions signing up for 
membership in the National Association for the Advancée- 
ment of Colored People, and another photograph and story 
showing that a ‘‘Prayer Pilgrimage’’ which had been 
conducted in Washington, D. C. to support an effort to 
secure civil rights legislation had involved Petitioner (J.A. 
91, 92). This page of an issue of Petitioner’s newspaper, 
reproduced and sent to its employees by the Company, 
showed that some of the leaders of one Prayer Pilgrimage 
had attended a meeting in the building where Petitioner 
has its headquarters and that Petitioner’s President had 
attended the Prayer Pilgrimage rally (J.A. 92). | 


Petitioner also offered to prove that the Company’s 
plant employed only white people, except on janitorial jobs 
(J.A. 71). Petitioner also offered to prove that, prior to 
the election, the Company had posted in various parts of 
the plant reproductions of a Mississippi newspaper’s front 
page which featured a photograph of Petitioner’s President 

| 


6 


dancing with a colored woman (J.A. 97). Beneath the 
reproduction, the Company had placed a streamer reading 
‘‘Meet the President of the IUH’’ (J.A. 54). 


Petitioner offered to prove that the Company had, on 
September 4, 1957, compelled all its employees to attend 
one of two meetings held during working hours in the 
plant (J.A. 53-54, 73-74). At this meeting, the Company’s 
President inveighed against Petitioner and, in an angry 
voice, stated that Petitioner, its officers, representatives 
and its supporters were ‘‘Nigger Lovers’’ (ibid). Peti- 
tioner offered to prove, through an expert witness, that: 
‘‘The use of that term under the circumstances . . . would 
tend to coerce the employees and to restrain them from 
assisting or joining the Union. There are no specific 
studies or investigations limited to interpretation and 
study of the effect of the use of the term ‘nigger lover’. 
However, the term conveys the impression of a form of 
behavior which in this context is to be condemned. Con- 
sequently, any association with people so described would 


be regarded as behavior which goes against the accepted 
folkways in that region. In this particular case, the use 
of the epithet would make it clear to the employee that if 
he joined or supported the Union he would encounter social 
disapproval and possibly reprisals from the people in his 
community’’ (J.A. 77-78). 


C. Outcome of the Election 


The election was held on September 6, 1957, as scheduled. 
It resulted in a vote of 291 against, and 68 for, Petitioner 
(J.A. 58). Following the election, Petitioner filed objec- 
tions alleging the conduct set forth in the charges in this 
case as grounds for setting aside the election. On January 
31, 1958, Respondent’s Regional Director issued a Report 
setting aside the election (J.A. 58, 101). In his Report, 
the Regional Director made findings of fact which Peti- 
tioner offered to prove at the hearing on the complaint 
herein with respect to the Company’s race hate campaign 
(J.A. 58, 107). 


7 
D. Findings of the Trial Examiner and Respondent 


The Trial Examiner found that Supervisor Lightsey had 
threatened W. R. Foley, as testified by Foley, and that 
the threat violated Section 8(a)(1) (J.A. 20). The Tri 
Examiner also found that Supervisor Rhodes had 
threatened W. R. Foley with removal of the plant if it were 
unionized, and that Rhodes had threatened Mrs. M. H. 
Foley with loss of reemployment opportunity unless she 
could disavow support of the Union. He found that both 
these threats violated Section 8(a)(1). (J.-A. 20-21), | 


The Trial Examiner credited Williamson’s testimony but 
found no unfair labor practice based thereon. He made 
no additional findings of unfair labor practices. 


Respondent affirmed the rulings of the Trial Examiner 
without discussion (J.A. 28). It also affirmed his findings 
as to the unfair labor practices, except with respect to 
Supervisor Lightsey’s statement to W. R. Foley, which it 
found constituted no more than a prediction, and not a 
violation of Section 8(a)(1). (J.A. 28-29). 


With respect to the remaining unfair labor practices 
found by the Trial Examiner, Respondent held that because 
of their nature and timing, they went to the heart of the 
Act, and indicated a purpose to defeat employees’ self- 
organization. Respondent concluded that a remedial order 
was warranted? (J.A. 29). 


STATUTES AND REGULATIONS INVOLVED 


The statute involved is the Labor Management Relations 
Act, 1947, Act of June 23, 1947, c. 120, 61 Stat, 136-162, 
29 USC § 151 et seq. 


The rules and regulations involved are those of the 
National Labor Relations Board, Series 7, 29 C.F.R. 102. 


2 Member Rodger dissented (J.A. 31). 
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The relevant parts of the statute and the rules and 
regulations, are set out in a separate appendix, which 
appears at the end of this brief. 


STATEMENT OF POINTS 


1. The Company’s incitement of race hatred among its 
employees as part of its campaign to bring about Peti- 
tioner’s defeat in a representation election, which Petitioner 
offered to prove, coerced its employees in violation of 
Section 8(a) (1) of the Act. 


2. The Trial Examiner and Respondent had authority 
to grant Petitioner’s motion to amend the complaint, with- 
out coneurrence of the General Counsel of the Board, and 
erred in refusing to amend the complaint and to receive 
the proffered evidence in support of the proposed amend- 
ment. 


3. The threats made by Supervisor Lightsey to employee 
William R. Foley, that if the employees selected the Peti- 
tioner there would be less work available, constituted a 
threat of reprisal which violated Section 8(a) (1) of the Act. 


SUMMARY OF ARGUMENT 


I. Oral statements by employers which tend to interfere 
with, restrain and coerce their employees violate Section 
8(a)(1) of the Act. There is no protection as ‘‘free 
speech’? of statements which contain a ‘‘threat of re- 
prisal or force or promise of benefit.’’ Section 8(c) of the 
Act, N.L.R.B. v. Gate City Cotton Mills, 167 F. 2d 647 
(C.A. 5). In determining whether statements tend to 
interfere with, restrain or coerce employees, the state- 
ments must be considered not in isolation but in the context 
of the entire pattern of conduct in which they occurred, 
including the often critical factor of the employer’s anti- 
union animus. N.L.R.B. v. Kropp Forge Co., 178 F. 2d 
822 (C.A. 7), cert. den. 340 U.S. 810. N.L.R.B. v. Stowe 
Spinning Co., 336 U.S. 226. 
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II. The evidence which Petitioner offered to prove at the 
hearing with regard to the Company’s campaign of racism 
established a prima facie violation of Section 8(a) (1) of 
the Act. It showed that the Company deliberately at- 
tempted to arouse and play upon the racial antagonisms of 
the community, and to direct these antagonisms against 
anyone who associated himself with Petitioner, making it 
reasonably foreseeable for such persons that association 
with Petitioner would result in social ostracism, loss of 
economic standing, and violence. 


Evaluation of the Company’s campaign in the context of 
the background of the small Southern semi-rural community 
in which it occurred can yield no other conclusion. An 
employer’s conduct and language must be evaluated in 
terms of the audience. Youngdahl et al. v. Rainfair, 355 
US. 131; Butler v. Michigan, 352 U.S. 380. In this case 
the Company’s conduct must be measured against the 
‘‘folkways’’ of the average citizen in the community, which 
would cause one reasonably to anticipate that incitement of 
racial antagonisms would lead to social, economic, and 
physical harm. United States ex rel. Goldsby v. Harpole, 
263 F. 2d 71 (C.A. 5), cert. den. 361 U.S. 868; Bullock y. 
Tamiami Tours, Inc., 266 F. 24 326 (C.A. 5). | 


Viewed against this background, the Company’s cam- 
paign, which included the branding of Petitioner and its 
supporters with the highly inflammatory term “Nigger 
Lover’’, was a call for reprisal against any who might 
support Petitioner in its election efforts, and clearly tended 
to coerce and intimidate the Company’s employees in viola- 


tion of Section 8(a)(1) of the Act. 


III. Respondent denied Petitioner’s motion to amend the 
complaint to include allegations of violations of Section 
8(a)(1) based upon the Company’s incitement of race hate, 
on the ground that it could not grant a motion to amend 
a complaint without the concurrence of the General Counsel 
of the Board in the motion. 
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This ruling was based on a fundamental misconception 
of Respondent’s authority and requires that the Court 
remand the proceeding to the Board so that it may rule on 
Petitioner’s motion in accordance with the authority it 
possesses. 


Under Section 10(b) of the Act, as well as Respondent’s 
rules, Respondent and its Trial Examiners have the power 
to amend complaints without limitation. The only possible 
source of limitation of this authority is Section 3(d) of the 
Act which grants the General Counsel ‘‘final authority on 
behalf of the Board’’ to issue and prosecute complaints 
before the Board. 


The amendment of a complaint is not equivalent to the 
issuance of a complaint. Many of the considerations which 
enter into the decision as to whether a complaint should 
be issued have no bearing upon whether it should be 
amended. The distinction between issuance and amend- 
ment of complaints is recognized in Section 10(b) of the 
Act itself, and the equivalence of issuance of complaints to 
amendment of complaints has been denied by the only 
Court that has been faced squarely with this issue. V.L.R.B. 
v. Atlanta Metallic Casket Co., 205 F. 2d 931 (C.A. 5). 


The authority to prosecute complaints granted the Gen- 
eral Counsel in Section 3(d) of the Act does not preclude 
the amendment of complaints on motion of a charging 
party. As the legislative history of Section 3(d) makes 
clear, that section does not reduce the status of a charging 
party to that of an interested spectator. Its only purpose 
and effect is to separate the powers of adjudication and 
prosecution both of which formerly reposed on the Board, 
and to determine as between the Board and the General 
Counsel how the Board’s former powers were to be divided. 


Lewis Food Company v. N.L.R.B., 357 U.S. 10. 


There is abundant authority, both in the Board’s rules 
and decisional law, to establish a charging party’s stand- 
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ing to participate in and influence the course and prose¢u- 
tion of unfair labor practice proceedings. The Board’s 
rules grant charging parties extensive rights to participate 
in such proceedings, and it is clear that such rights may 
be exercised without regard to the desires of the General 
Counsel. John L. Clemmy Co., Inc., 118 NLRB 599. These 
rights include the rights to adduce evidence, pursne 
theories, and file exceptions to Board action. Moreover, 
charging parties have a fundamental right to have a hear- 
ing held and to contradict and explain stipulations between 
the General Counsel and respondents before the Board. 
Marine Engineers’ Beneficial Association v. N.L.R.B., 202 
F. 2d 546 (C.A. 3), cert. den. 346 U.S. 819; United Auth- 
mobile Workers v. N.L.R.B., 231 F. 2d 237 (C.A. 7), cert. 
den. 352 U.S. 908. All these rights are confirmed by the 
Administrative Procedures Act, 60 Stat, 237, 5 U.S.C. 
§ 1001 et seq. 


The final authority granted the General Counsel to 
prosecute complaints deprives the Board of the right to 
participate in the presentation of cases, but does not 
deprive charging parties of their rights to be heard. 
motion to amend a complaint is not different in kind from 
the presentation of witnesses or arguments, or the making 
of other motions in support of complaints. 


The granting or denial on its merits of a motion to 
amend is not a prosecuting function, but rather a judicial 
function, which the Board and its Trial Examiners must 
have power to perform in the case of such a motion by a 
charging party, if they have such power in the case of a 
motion by the General Counsel. The Board has inherent 
power to amend complaints, even in the absence of a motion, 
N.L.R.B. v. Sterling Furniture Co., 202 F. 2d 41 (C.A. 9), 


Under the circumstances, the Board’s denial of Petit 
tioner’s motion on the grounds of lack of authority was 
erroneous, and the proceeding must be remanded to the 
Board so that it may exercise its authority. 
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IV. Respondent also erred in finding that statements 
made by Supervisor Lightsey to employee Foley were only 
predictions of the effects of unionization, and not threats 
of reprisal. In these statements Lightsey asserted that 
two of the Company’s biggest customers would withdraw 
their business if Petitioner won the election, thereby caus- 
ing a reduction in the employees’ work week. Respondent 
was materially inaccurate in its paraphrase of Lightsey’s 
statements introducing an element of speculation unwar- 
ranted by the record. Moreover, even if such an element 
were present, the use of speculative language does not 
exempt statements from the ambit of Section 8(a) (1). 


The line between threat and prediction must be drawn 
on the basis of all the relevant circumstances. Here 
Lightsey’s statements were made in the context of previous 
threats to move the plant, and a persistent rumor that the 
plant would close if Petitioner won. The statements were 
made in the context of the Company’s outspoken animus 
against Petitioner. 


The device of naming someone else as the cause of the 
threatened shutdown made the threat no less real. From 
the point of view of the employees, there was every reason 
to believe Lightsey’s statements. 


The Board, with Court approval, has found that a threat 
of loss of work caused by third parties if a union wins 
an election violates Section 8(a)(1) even if true. New 
Madrid Manufacturing Company, 104 NLRB 117, enforced 
with modifications not material, 215 F. 2d 908 (C.A. 8). 
Here no showing of the truth of Lightsey’s assertion was 
even attempted, As Lightsey was in a position to make 
an affirmative assertion, for which there was no founda- 
tion, appear to be real in the eyes of the employees, his 
remarks, clearly calculated to exploit the employee fears 
and rumors, were clearly in violation of Section 8(a)(1) of 
the Act. Of. V.O.R.B. v. W. C. Nabors Company, 196 F. 2d 
272 (C.A. 5), cert. den. 344 U.S. 865. 
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ARGUMENT 


I. Section 8(a)(1) Prohibits Oral Statements by Employers 
Designed to Interfere With, Restrain, and Coerce Their 
Employees | 

Section 8(a)(1) makes it an unfair labor practice for 
an employer ‘‘to interfere with, restrain, or coerce em-+ 
ployees in the exercise of the rights guaranteed in Section 

7” of the Act. Basic among the rights guaranteed in Sec- 

tion 7 is the right to self-organization and to form, join 

and assist labor organizations. Any statement which con- 
stitutes, or is evidence of, a ‘‘threat of reprisal or force 
or promise of benefit’’ falls within the prohibitions of the 

Act. Cf, Section 8(c). As stated by the Court of Appeals 

for the Fifth Cireuit in N.L.R.B. v. Gate City Cotton Mills, 

167 F. 2d 647, 649 (C.A. 5): 


‘‘Employers still may not, under the guise of merely 
exercising their right of free speech, pursue a course 
of conduct designed to restrain and coerce their em- 
piovess in the exercise of rights guaranteed by the 

et.”’ 


See also Joy Silk Mills v. N.L.R.B., 87 App. D.C. 360, 185 
F. 2d 732, 738 (C.A. D.C.), cert. den. 341 U.S, 914. The 
privilege granted in Section 8(c) ‘‘can in no way be con- 
strued as a cloak to hide obviously intimidating conduct.’ 
N.L.R.B. v. Williams Lumber Co., 195 F. 2d 669, 672 (C.A. 
4), cert. den. 344 U.S. 834. 


The test of whether an employer has engaged in conduct 
which violates Section 8(a)(1) is not whether employees 
have actually been interfered with, restrained or coerced 
by the employer’s conduct, but whether the employer en- 
gaged in conduct which, it may be reasonably said, tends 
to interfere with employee rights under the Act. N.L.R.B. 
v. Link-Belt Company, 311 U.S. 584, 588; N.L.R.B. v. Ford 
Bros., 170 F. 2d 730, 738 (C.A. 6). 


In applying this test to statements made by an employer, | 
such statements are not to be considered in isolation, but | 


14 


in the context of the entire pattern of conduct in which 
they occurred. As the Court of Appeals stated in V.L.R.B. 
v. Kropp Forge Co., 178 F. 2d 822 (C.A. 7), cert. den. 340 
U.S. 810, 


“Tt also seems clear to us that in considering 
whether such statements or expressions are protected 
by Section 8(c) of the Act, they cannot be considered 
as isolated words cut off from the relevant circum- 
stances and background in which they are spoken. A 
statement considered only as to the words it contains 
might seem a perfectly innocent statement, including 
neither a threat nor a promise. But when the same 
statement is made by an employer to his employees, 
and we consider the relations of the parties, the sur- 
rounding circumstances, related statements and events 
and the background of the employer’s actions, we may 
find that the statement is a part of a general pattern 
which discloses action by the employer so coercive as 
to entirely destroy his employees’ freedom of choice 
and action. To permit statements or expressions to 
be so used on the theory that they are protected by 
either the First Amendment or by Section 8(c) of the 
Act, would be in violation of Section 7 and contrary 
to the expressed purpose of the Act.’? 178 F. 2d at 


p. 828 


Important among the factors to be considered in assess- 
ing any particular statement is the animus of the employer. 
‘The Board may weigh the Employer’s expressed motive 
in determining the effect on employees of management’s 
otherwise equivocal act.’? N.L.R.B. v. Stowe Spinning Co., 
336 U.S. 226, 230, 231; N.L.R.B. v. North Texas Motor 
Freight, 193 F. 2d 394 (C.A. 5), cert. den. 343 U.S. 934. In 
other words, the existence of demonstrated anti-union 
animus may warrant a finding that statements otherwise 
of equivocal effect tend to coerce in the light of the back- 
ground in which they were made. 

In the light of these general and well-established prin- 
ciples, we return to the Company statements which, Peti- 
tioner contends, should have been held by the Respondent 
to constitute violations of Section 8(a)(1) of the Act. 
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II. Company's Incitement of Race Hate Against Petitioner 
Violated the Act 


The evidence Petitioner offered with regard to the Com- 
pany’s campaign of racism established a prima facie 
violation of Section 8(a) (1) of the Act. 


The evidence, summarized above, shows that the Com- 
pany deliberately played on the volatile emotions of the 
semi-rural Mississippi Delta people to raise to fever pitch 
the racial antagonisms in the community, and to direct the 
wrath so engendered against any person who would ally 
himself with Petitioner. That this was a calculated cam: 
paign of fear and intimidation cannot be doubted. First, 
the Company mailed to the home of every employee litera; 
ture reflecting and distorting Petitioner’s attitudes on civil 
rights. Then the Company posted enlargements of thé 
front page of a Jackson, Mississippi, newspaper issued 
several months earlier which showed Petitioner’s President 
dancing with a Negro woman. The text of the newspaper 
page said that ‘‘race mixing”’ would be an issue in an elec. 
tion in which Petitioner was a participant in that city. 


Finally, two days before the election, the Company re- 
sorted to the ultimate weapon in its racist arsenal, The 
employees were herded into meetings on Company premises 
during working hours, and the Company President, in 
loud and agitated tones, told the employees that Petitioner 
and its advocates were ‘‘Nigger Lovers’’. By this tactic, 
the Company sought to instill fear into the employees— 
fear that if any of them openly associated himself with 
Petitioner, he could reasonably foresee that he would suffer 
social ostracism, loss of economic standing in the com- 
munity and, very likely, violence at the hands of those 
whose emotions the Company had whipped up. 


That this course of conduct tended to coerce the em- 
ployees into renouncing or eschewing support for Peti- 
tioner cannot be doubted. The Company knew that this 
would be the effect of its action. Its carefully planned 
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and executed campaign proves it. Objective experts in the 
field of race relations know that this conduct would intimi- 
date the workers. Petitioner sought to adduce the evidence 
of an expert witness, a widely respected psychologist with 
broad experience in the field of race relations, who would 
have testified that the Company’s conduct ‘would tend 
to coerce the employees and to restrain them from assist- 
ing or joining’’ Petitioner. Indeed, anyone familiar with 
the ‘‘folkways’’ of the Deep South knows that the Com- 
pany’s conduct would tend to intimidate the employees. 


Evaluation of the Company’s campaign, viewed against 
the background of Bay Springs, Mississippi, can yield no 
other conclusion. Conduct and language must always be 
evaluated in terms of the audience. In Youngdahl et al. v. 
Rainfair, 355 U.S. 131, the United States Supreme Court 
found that the use of the word ‘‘seab’’ in a small com- 
munity during a strike supported the inference that violence 
reasonably could be predicted unless the language was 
prohibited by court injunction. The Court affirmed the 
conclusion that the conduct of pickets and the use of the 
term of approbrium ‘‘were calculated to provoke violence 
and were likely to do so unless promptly restrained.’’? See 
also Feiner v. New York, 340 U.S. 315. 


Shortly before Rainfair, the United States Supreme 
Court had called attention to the fact that words and 
ideas must be evaluated in terms of the audience. In 
Butler v. Michigan, 352 U.S. 380, the Court struck down a 
Michigan censorship law which prohibited dissemination 
of material improper for viewing by children. The Court 
held that books which may validly by proscribed for a 
juvenile audience are not, ipso facto, subject to prohibition 
against making them available to adults. The tendency 
to corrupt depends on the specific audience. See also U. 9. 
v. 31 Photographs, 156 F. Supp. 350 (D.C. S.N.Y.) 


In the instant case, the Company’s course of conduct 
must be measured against the ‘‘folkways’’ of the average 
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citizen in the semi-rural community of Bay Springs, 
Mississippi. The United States Court of Appeals for the 
Fifth Circuit has twice in the last two years had occasion 
to examine the racial attitudes in this part of the count : 
and its findings provide the framework against which 
the Company’s conduct must be viewed—a framework which 
reveals the extremely inflammatory and coercive character 
of this conduct. In United States ex rel Goldsby v. Harpole, 
263 F. 2d 71, cert. den. 361 U.S. 868, the Fifth Cireuit found 
that a white lawyer defending a N egro client in a homicide 
case would be unlikely to assert his client’s right to a ju 
from which N egroes had not systematically been raided, 
In that case, the Court held that the white lawyer would 
violate his oath to the Court to defend his client’s rights 
because of the overriding fear that the proper defense of 
his client’s rights would result in “personal sacrifice which 
may extend to loss of practice and social ostracism.’’ 263 
F. 2d at p. 82. 


Later, in Bullock v. Tamiami Tours, Inc., 266 F. 2d 326 
(C.A. 5) the Court found that when an obviously Negro 
man and an apparently white woman sat together on a 
bus in the Deep South, one familiar with the “folkways’? 
of the South could reasonably anticipate that they would 
be the victims of violence. A Jamaican Negro man and 
wife bought tickets from the Jamaican office of a United 
States tour agent. The tickets included transit on a bus! 
in Florida. The tour agent neglected to tell the couple; 
that inasmuch as the husband was obviously Negro and 
the wife appeared to be white, it would be dangerous for! 
them to sit together towards the front of the bus while | 
in the Deep South. Similarly, the bus driver failed to 
warn the couple that because of their appearance, their 
sitting together placed them in jeopardy. While in Florida, 
a white passenger assaulted the man and wife because the 
assailant believed them to be of mixed race and the Negro 
man was sitting towards the front of the bus. 
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The couple sued the tour company for negligence for 
failure to warn them of the nature and intensity of the 
racial attitudes they would encounter. The Court of 
Appeals held for the plaintiffs and said, citing United 
States v. Harpole, that the lower court erred by failing 
to take judicial notice of the ‘‘South’s traditions of segrega- 
tion’? and that the assault should have been ‘‘reasonably 
anticipated’’, ‘‘naturally expected to occur’’ or ‘‘reasonably 
foreseen.’’ 266 F. 2d at p. 332. 


Viewed against the background of the Deep South, the 
Company’s conduct was a calculated call to reprisals 
against any who joined or supported Petitioner. ‘‘Nigger 
Lover’’ is not a term susceptible of specific dictionary 
definition. It is an epithet which, in its mildest use, implies 
that the object of the derision favors Negroes over whites. 
As such it implied that Petitioner would cause Negroes to 
displace whites on the production line, or that they would 
be placed there for the purpose of imposing more onerous 
working conditions on the employees. Empire Manufactur- 
ing Co., 120 NLRB 1300, 1317, enf’d 260 F. 2d 528 (C.A. 4).3 
‘Nigger Lover’? means more than this, however. In a 
supercharged atmosphere it is the ery to violence—the in- 
vective that begets assault. When the white crowd in 
front of Little Rock, Arkansas’ Central High School started 
calling New York Times representative Fine, ‘‘Nigger 
Lover’’ it was a warning of impending violence and he 
was rushed from the scene. WN. Y. Times, September 10, 
1957, p. 1. 


3 Lewis’ affidavit, which he affirmed at the hearing as accurate when given, 
recites Lightsey’s statement that if Petitioner won the election ‘‘we would 
have colored women working right alongside white women.’’ (J.A. 67) 
Neither the Trial Examiner nor Respondent considered this evidence which 
in view of the Trial Examiner’s finding that Lewis had no recollection of 
the conversation at the time he testified, should have been credited as past 
recollection recorded. Shokowan Shimabukuro v. Higeyoshi Nagayana, 78 
App. D.C. 271, 140 F. 2d 13, 16 (C.A. D.C.), cert. den. 322 US. 755; 
Wigmore on Evidence, Sec. 733, et seq. 
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A characterization of a young man as one who had the 
“avowed goal of stirring up racial strife’? was held to be 
accurate because it was based on his use of the term 
‘nigger’? and ‘‘nigger lover’? while addressing a White 
Citizens Council meeting in Kentucky. Southern School 
News, April 1957. When the youth sued the Louisville 
Chief of Police and the newspaper for so characterizing 
him because he used these terms, the judge dismissed the 
suit, finding that use of ‘‘such terms”’ and ‘such epithets’’ 
under these conditions ‘‘is to make an avowal by condutt 
and words of stirring up racial strife’? (2bid). 


In recounting the election campaign of Senator Frank 
Graham in North Carolina, Sam Lubell states, in The 
Future of American Politics, (Harper, New York 1952) at 
pp. 104-105: 


‘In Raleigh, an 8 year old boy who spoke up fa 
Graham was beaten up as a ‘Negro-lover’ by other 
children.’’ 


Gunnar Myrdal, the noted sociologist observes, in his book, 
An American Dilemma, (Harper, New York, 1944) at 
page 677: 

‘‘A white who becomes known as a ‘Negro Lover?’ 


loses caste and is generally ostracized, if not made the 
object of violence.’ 


Similarly, Professor Nabrit, writing on The Future of the 
Negro Voter in the South reports that white candidates 
shun the Nego vote: 


which may be visited upon those who are brande 
Negro lovers, which in these areas may be the kiss 0 
political death.’’ 3 Journal of Negro Education, p. 420) 


‘¢. . . because of the social and economic "ate branded 


This is not a case where the employer calmly ead 
factually describes a union’s attitude towards civil rights, 
This is not a case where racial attitudes are discussed in 
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an integrated urban center in the North. What is before 
the Court is a situation in which an employer deliberately 
and maliciously inflamed racial antagonisms in an area 
where swift, certain and extreme reactions can reasonably 
be predicted, and it aimed the predictably aggressive re- 
actions of the population against those who support a 
union. It is submitted therefore that this conduct reason- 
ably tended to coerce and intimidate the employees in viola- 
tion of Section 8(a)(1) of the Act. 


III. The Denial of Petitioner’s Motion to Amend the Complaint, 
and the Rejection of Petitoiner’s Offers of Proof, Should 
be Reversed 


The evidence offered at the hearing was part and parcel 
of the events of the troubled pre-election period upon which 
the complaint was based, and was directly related to the 
substance of the charges. On the basis of this evidence, 
Petitioner moved that the complaint be amended to in- 
clude an allegation that the Company’s conduct in inject- 
ing and instigating racial tensions toward Petitioner also 
violated Section 8(a)(1) of the Act (J.A. 49-52). The 
Trial Examiner stated that ‘‘it is quite settled that the 
General Counsel controls the complaint and limits the 
issues here,’’ and denied the motion because it was ‘‘con- 
trary to the earlier and presently indicated wishes of the 
General Counsel’’ (J.A. 53). The Respondent affirmed the 
Trial Examiner’s ruling in its blanket adoption of his 
rulings without comment (J.A. 28). 


Petitioner contends that this ruling was based on a 
fundamental misconception of the powers of the Board, 
the Trial Examiner, the General Counsel and the charging 
party, and that the ruling must, therefore, be reversed. 


Petitioner contends that the Respondent Board should 
have considered Petitioner’s motion to amend the com- 
plaint on its intrinsic merits, which Respondent did not do, 
and Respondent should have determined whether in the 
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exercise of its power to amend the complaint, Petitioner’s 
motion should have been granted. Petitioner asks | the 
Court to remand the proceeding so that such consideration 
may now be given to its motion and further appropriate 
steps taken in the light of the fact that Petitioner’s offer 
of proof established a prima facie case of additional viola- 
tions of Section 8(a)(1) in the course of the conduct with 
which the charges and complaint were concerned. 


Section 10(b) of the Act provides that a “complaint may 
be amended by the member, agent, or agency conducting 
the hearing or the Board in its discretion at any time prior 
to the issuance of an order based thereon.’? | 


Section 102.17 of the Respondent’s Rules and Regula- 
tions provides that any complaint may be amended by the 
Trial Examiner at the hearing and until transfer of the 
case to the Board, and by the Board at any time after 
transfer of the case to the Board and until issuance of |an 
order based thereon. Section 102.35 includes in subsection 
(h), among the duties and powers of trial examiners, the 
power to dispose of motions to amend pleadings. 


Neither the Act nor the above rules and regulations 
limit the authority granted by making it subject to the 
desires of the General Counsel. Accordingly both the Act 
and the Board’s rules bestow upon the Board and the Trial 
Examiner the power which they disclaimed. | 


| 

The only possible source of limitation upon these powers 
is Section 3(d) of the Act, which establishes the office of the 
General Counsel and sets forth his duties. This section 
provides that the General Counsel ‘‘shall have final an- 
thority, on behalf of the Board, in respect to the investiga- 
tion of charges and issuance of complaints under Section 
10, and in respect of the prosecution of such complaints 
before the Board. . . .”? (Emphasis added) 


The amendment of a complaint is not equivalent to the 
issuance of complaint. Many of the fundamental Policy 
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considerations which bear upon whether or not a complaint 
should issue have no relevance to the determination as to 
whether, once issued, a complaint should be amended. Such 
considerations as whether budget allowance permits is- 
suance, whether a case is important enough to try, whether 
the case is triable, whether an adequate informal settle- 
ment can be obtained, all bear heavily upon the determina- 
tion whether or not a complaint should issue. Once issued, 
they have no bearing upon a determination as to whether 
it should be amended. The decision to issue a complaint is 
a decision on whether or not to proceed. The decision 
to amend is a decision only as to how far to proceed. 


The distinction between issuance of a complaint and 
amendment thereof is in the Act itself. Thus, Section 10(b) 
refers to issuance and amendment as separate acts and 
treats them separately. The Act reserves issuance to the 
General Counsel, but grants the exclusive power to amend 
to the Trial Examiner and the Board once a hearing has 
commenced. Implicit in the power to amend is the power 
to deny, for cause, a motion to amend made by the General 
Counsel. Such power is inconsistent with any equation of 
the issuance of complaints under Section 3(d) to the amend- 
ment of complaints under Section 10(b). 


This question was faced squarely in N.L.R.B. v. Atlanta 
Metallic Casket Co., 205 F. 2d 931 (C.A. 5). There the 
question was whether the amendment of a complaint con- 
stituted issuance of a complaint for purposes of the com- 
pliance requirements of Section 9(h) of the Act. The 
Court held that amendment of a complaint is not issuance 
of a complaint. In support of its conclusions the Court 
relied on the provisions of Section 10(b) and the Board’s 
rules and regulations, pointing also to the fact that unlike 
the issuance of a complaint, no service is required of an 
amendment under Section 10(b) and that an amendment 
presupposes that ‘‘any such complaint’? which may be 
amended has previously been issued. 
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The authority granted the General Counsel in Sectio 
3(d) with respect to the prosecution of complaints affords 
no better basis for the proposition that complaints cannot 
be amended on motion of the charging party. The authority 
to prosecute granted the General Counsel in Section 3(d) 
must be construed in the context in which it appears and 
in the light of the legislative history of Section 3(d). The 
final authority granted the General Counsel is “fon beha 
of the Board’’, This grant does not reduce the status of 
the charging party to that of an interested spectator once 
a complaint has issued. The only purpose and effect of 
Section 3(d) is to separate the powers of prosecution and 
adjudication, both of which reposed in the Board under 
the Act prior to the 1947 amendments, and to determine, 
as between the Board and the General Counsel, how the 
Board’s former powers were to be divided. 


In Lewis Food Company v. N.L.R.B., 357 US. 10, 16, 
n.10, the Supreme Court observed that ‘‘Section 3(d) of the 
Act effected an important change over the earlier Wagner 
Act. It was designed to separate the prosecuting authority 
from the adjudicating function to place the former in the 
General Counsel, and to make him an independent officia 
appointed by the President and confirmed by the Senate for 
a term of years.’? See also Haleston Drug Stores v, 
N.L.R.B., 187 F. 2d 418 (C.A. 9), cert. den. 342 U.S. 815: 
The legislative history demonstrates clearly that Section 
3(d), which represented a compromise between amendments 
to the Act proposed by the House and those proposed by: 
the Senate, was intended to eliminate problems stemming 
from the existing combination of adjudication and prose- 
cution functions under the Wagner Act, and not for any 
other purpose. House Report No. 245 on ELR. 3020, 80th 
Cong. 1st Session, pp. 25, 26; House Conference Report No. 
510 on H.R. 3020, 80th Cong. 1st Sess. p. 37; 93 Congres- 
sional Record 5145 (Senator Ball, May 12, 1947); 93 Con- 
gressional Record 6599, (Senator Taft, June 5, 1947); 93) 
Congressional Record 7000 (Senator Taft, June 12, 1947). 
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Nowhere in the legislative history is there any indication 
of an intent to impair in any fashion the standing of 
charging parties. 


There is abundant authority that the charging party 
has standing to participate in and influence the course and 
prosecution of unfair labor practice proceedings. Under 
the Board’s Rule 102.8, the charging party is a party to 
unfair labor practice proceedings. Under Rule 102.38 it 
has the right to appear at the complaint hearing, ‘‘to call, 
examine and cross-examine witnesses, and to introduce 
into the record documentary, or other evidence’’ limited 
not to the extent permitted by the General Counsel, but to 
the extent permitted by the Trial Examiner who serves 
as the Board’s agent and who has authority to regulate 
the course of the hearing Board Rules, 102.35(f). The 
Board itself has held that it is reversible error if the Trial 
Examiner limits the charging party’s participation to the 
extent which the General Counsel permits. John L. Clemmy 
Co., Inc., 118 NLRB 599, 600 n.1; International Brother- 
hood of Boilermakers (Richfield Oil), 95 NLRB 1191, 
1192, n.1. 


Rule 102.42 gives the charging party the right to oral 
argument before the Trial Examiner, and to file a brief 
with the Trial Examiner. Rule 102.46 gives the charging 
party the right to file exceptions to the Trial Examiner’s 
Report, to file a brief with the Board in support of the 
exceptions, to request oral argument before the Board and 
to participate in such oral argument if held. 


Thus, the charging party may call witnesses whom the 
General Counsel has elected not to use, may pursue lines 
of examination which the General Counsel has elected not 
to pursue, and may introduce evidence which the General 
Counsel has thought it better to exclude. 


In argument the charging party may present to the Trial 
Examiner an analysis of the evidence which differs from 
that of the General Counsel and may pursue theories 
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which the General Counsel has rejected. After the Trial 
Examiner’s Report has issued, the charging party may 
file exceptions thereto with the Board even where, as in 
the instant case, the General Counsel is satisfied with 
his report and desires no alteration. | 


Following the Board’s decision, a charging party m 
seek review of the Board’s order and may even petitio 
the Court for leave to adduce additional evidence unde 
Section 10(e) and (f) of the Act. Jacobsen v. N.L.R.B., 
120 F. 2d 96 (C.A. 3). 


Moreover, the rights of a charging party go beyond its 
rights to participate in hearings and in post-hearine 
matters. Once a complaint is issued, the charging party 
has a fundamental right to have a hearing held. The 
General Counsel cannot enter into a settlement of the com- 
plaint and dispense with a hearing if the charging party 
objects and insists upon a hearing. Marine Engineers’ 
Beneficial Association v. N.L.R.B., 202 F. 2d 546 (C.A. 3), 
cert. den. 346 U.S. 819. The charging party’s right to be 
heard includes also the right to contradict or explain a 
stipulation of fact into which the General Counsel enters 
with a respondent. United Autombile Workers v. N L.R.Bi, 
231 F. 2d 237 (C.A. 7), cert. den. 352 U.S. 908. | 


These rights are confirmed by the requirements of the 
Administrative Procedure Act, 60 Stat. 237, 5 USC § 1001 
et seq., which applies to unfair labor practice proceedings 
before the Board. Universal Camera Corp. v. N.L.R.B., 340 
US. 474; N.L.R.B. v. Pittsburgh 8. 8. Co., 340 U.S. 498. 


The conclusions to be drawn are clear. The final au. 
thority granted the General Counsel in Section 3(d) is 
only vis 4 vis the Board. It establishes the distribution o 
authority between General Counsel and Board, but does 
not deprive charging parties of their rights to be heard. 
The Board must not itself come down from the bench and 
participate in the presentation of cases, but it may not 
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close its ears to the presentation by charging parties. The 
General Counsel’s control extends to the presentation of 
the public case the Board itself would have presented 
prior to 1947, but not to the rgulation of the case presented 
by charging parties. The rights of the Trial Examiner and 
Board are specific—to receive evidence from all parties and 
to control the course of the proceeding. Clearly all the 
rights of charging parties would be illusory if the Board 
were required to receive their evidence and hear them, but 
act only at the behest of the General Counsel. 


All of the respects in which charging parties may act 
in support of unfair labor practice findings are prosecution 
functions. Were the athority to prosecute granted the 
General Counsel meant to be absolute and exclusive au- 
thority, none of these rights would exist. 


A motion to amend a complaint is not different in kind 
from the presentation of witnesses or arguments, or the 
making of other motions in support of the allegations of a 
complaint. All are directed at the same end—the compil- 
ing of a record upon which the Board may exercise its 
power to fashion and order a remedy upon a showing that 
unfair labor practices have occurred. The making of 
such a motion to amend may be a prosecuting function, 
but not more so than any of the other functions that 
parties appearing before the Trial Examiner and Board 
may perform concurrently with the General Counsel. 


The granting or denial on its merits of a motion to 
amend is not a prosecuting function, but rather a judicial 
function. Were this not so, the Board would be exercising 
a prosecuting function whenever it granted a motion to 
amend made by the General Counsel]. If the Board has au- 
thority to grant such motions when made by the General 
Counsel, as it concedes it does, then it must also have 
authority to grant such motions by the charging party. 


This question appears to have come before a court directly 
in but one case. In that case, N.U.R.B. v. Sterling Furniture 


| 
Co., 202 F. 2d 41 (C.A. 9), the Court of Appeals for the 
Ninth Cireuit held that the Board has the power to amend 
a complaint to effectuate a just and proper disposition of 
acase. There, as here, the General Counsel made no mo- 
tion to amend the complaint. See Board’s decision below, 
94 NLRB 32, 35. The Court found that the Board could 
nonetheless amend the complaint on its own motion after 
the hearing was closed. An amendment by the Board on 
its own motion infringes upon the authority of the General 
Counsel to prosecute complaints certainly no less than 
an amendment upon motion by the charging party. If 
the Board may act sua sponte, it may act at the request 
of the charging party. 


In sum, Petitioner’s motion to amend the complaint 
should have been heard by the Trial Examiner and by 
Respondent on the merits of the motion. Respondent’s 
affirmation of the Trial Examiner’s denial of Petitioner’s 
motion based on lack of authority to grant such motion 


in the absence of the General Counsel’s concurrence wa, 
in error. Accordingly, this proceeding must be remande 
to the Board for a proper exercise of its authority. 


IV. Supervisor Lightsey’s Statement to Employee Foley That 
Customers Would Not Do Business With the Employer 
Violated Section 8(a)(1) 


About one week before the election, and only five days 
after Rhodes had threatened Foley that the Company 
would move if the union won the election, employee Foley 
went to Supervisor Lightsey and asked Lightsey what hb 
thought about the rumor in the plant that if the Union 
came in, ‘‘the plant would leave’’. Lightsey replied “he 
couldn’t say whether the plant would move or not, but he 
would say that two of our biggest customers, Sears and 
Roebuck and Rexall wouldn’t do business with a union 
company because of the fear of shortage of products due 
to strike.’’ Lightsey added that if those orders were lost; 
the plant would possibly be cut down to three or four 
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days of operation a week, because if it did not sell the 
product, it ‘‘couldn’t make it’? (J.A. 20; 72). The Trial 
Examiner found that Lightsey’s statements constituted a 
threat in violation of Section 8(a)(1) J.A. 20). 


The Board disagreed with the Trial Examiner’s conclu- 
sion that these statements violated Section 8(a)(1). The 
Board paraphrased Lightsey’s initial statement, quoted 
above, as a statement ‘‘that the Respondent might lose two 
of its biggest customers if the Union came in,’’ (emphasis 
added), and concluded that Lightsey’s statements were no 
more than predictions of possible future actions of third 
parties should Petitioner win the election, and were privi- 
leged under Section 8(c) of the Act. (J.A. 28, 29). The 
issue before the Court is whether Lightsey’s statements 
were permissible predictions or prohibited threats. 


The Board’s paraphrase of Lightsey’s statement to Foley 
is materially inaccurate. There was no ‘‘might’’ in Light- 
sey’s statement that two of the Company’s biggest cus- 
tomers would stop doing business with the Company. 
Rather, as found by the Trial Examiner, Lightsey asserted 
flatly that these two customers would not do business with 
a union company. While Lightsey’s initial forecast of a 
consequent cut down in operation was cast as a possibility, 
any potential uncertainty was removed by Lightsey’s con- 
cluding proposition that no sales meant no production. 
Thus, contrary to the Board’s description of Lightsey’s 
statements to Foley, Lightsey’s remarks were not specula- 
tive but assertive, and must be recognized as such. 


Moreover, the use of speculative language does not 
exempt statements which tend to coerce from the ambit 
of Section 8(a)(1). Statements of ‘‘probable”’ effects of 
unionization, or that dire results ‘‘might’’ occur violate 
Section 8(a)(1) as well as flat assertions. N.L.R.B. v. 
Geigy Company, Inc., 211 F. 2d 553 (C.A. 9) cert. den. 348 
U.S. 821; N.L.R.B. v. West Coast Casket Company, Inc., 
205 F. 2d 902 (C.A. 9). 
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The line between threat and prediction is not drawn 
upon the basis of words alone, but on the basis of all 
the relevant circumstances and background, including the 
relation of the parties, related statements and events, 
and the background of the employer’s other actions. 
N.L.R.B. v. Kropp Forge Co., supra. 


The circumstances and background in the ease reveal, as 
the Board found, that only several days prior to Lightsey’s 
statement to Foley, another supervisor, Rhodes, had threat- 
ened a move of the plant if Petitioner were to win the 
election (J.A. 20-21, 29). Such expressions of attitudes, 
even to small groups of employees, are likely to be rapidly 
disseminated around a plant at a critical time in the perio 
of self-organization. N.L.R.B. v. Bausch & Lomb Optical 
Company, 217 F. 24 575 (C.A.2). The likelihood of such an 
impact was made doubly great in view of the existence of 
the rumor, even before Rhodes’ statement, that the plant 
was going to close. Foley’s question to Lightsey w: 
asked, as the supervisor knew, for the purpose of allaying 


or verifying fears brought on by the rumor circulating in 
the plant—fears which were reinforced by Rhodes’ remark 
that the plant would move. 


In the context of the prior threats and the Company’s 
outspoken animus against Petitioner, Foley’s question to 
Lightsey was not an idle question. It went to the eco- 
nomic life or death of the employees if they continued to 
assert their rights to self-organization. It was asked, not! 
in an atmosphere of free discussion, but in an atmosphere 
in which the employees feared the worst. 


Clearly, had Lightsey replied that he couldn’t say 
whether or not the plant would move, but that production 
would be cut back to three or four days a week if Petitioner 
came in, this reply would have been a threat in violation 
of Section 8(a)(1). N.L.R.B. v. Geigy Company, Inc., 
supra; N.L.R.B. v. Price Valley Lumber Co., 216 F. 2d 212 | 
(C.A. 9), cert. den. 348 U.S. 943. In the circumstances of | 
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this case, the device of naming someone else as the cause 
makes the threat no less real. 


The employees were the residents of a small Southern 
town. The named customers were two major national cor- 
porations. The employees had no contact with the custom- 
ers as an independent source of information. On the other 
hand, between the Company and its two customers there 
was a continuing relationship. From the point of view 
of an employee, there was every reason to believe that 
Lightsey’s remarks were an accurate report of existing 
policies and their consequences. 


In New Madrid Manufacturing, Company, 104 NLRB 
117, 118, 119, 135, enf’d with modifications not material 
herein, 215 F. 2d 908 (C.A. 8), the Board found that 
threatening employees that if they joined a union, third 
parties would interfere with future work opportunities was 
a violation of Section 8(a)(1) of the Act. Moreover, in 
distinction to the instant case, the record in New Madrid 
shows that the third party’s remarks were true. No such 
showing of a unique, unlikely policy on the part of the 
two national corporations mentioned herein was even at- 
tempted in the instant case. 


In N.L.R.B. v. W. C. Nabors Company, 196 F. 2d 272 
(C.A. 5), cert. den. 344 U.S. 865, the Court found that 
statements as to the consequences which might follow ad- 
herence to a union to be threats. The Court observed that 
‘When statements such as these are made by one who is 
a part of the Company management, and who has the power 
to change prophecy into realities, such statements, whether 
couched in language of probability or certainty, tend to 
impede and coerce employees in their right of self-organiza- 
tion, and therefore constitute unfair labor practices.’’ 


Here, though Lightsey was not in the position to change 
his prophecy into reality, he was in the position to 
make an affirmative assertion, for which there was no 
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foundation, appear to be real in the eyes of the employees. 
Clearly, Lightsey’s objective in answering Foley in this 
fashion was not to set Foley’s fears at rest, but to give 
his fears and the rumor in the plant a fresh impetus. Under 
the circumstances, the tendency and purpose of these state} 
ments was no less to impede and coerce employees in their 
right to self-organization than that in Nabors or any of the 
other above-cited cases. 


CONCLUSION 


For the reasons stated above, the Court should find that 
Respondent erred in (1) refusing to pass upon Petitioner’s 
motion to amend the complaint on its merits, (2) refusing 
to accept the evidence offered by Petitioner; and, (3) fail- 
ing to find that Supervisor Lightsey’s statement to em- 
ployee W. R. Foley was a threat in violation of Section, 
8(a)(1) of the Act. The Court should remand the case to 
Respondent for appropriate action. | 


Respectfully submitted, 


Bengamin C. Sica 
Epmonp F. Rovner 
Davi S. Davinson 
1126 16th Street, N. W. 
Washington 6, D. C. 
Attorneys for Petitioner 
February 1960. 
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APPENDIX 


The Labor Management Relations Act, 1947, Act of June 
23, 1947, ¢c. 120, 61 Stat. 136-162, 29 U.S.C. § 151, et seq., 
provides, in part, as follows: 


Section 3(d), 29 U.S.C. § 153(d) 


‘“There shall be a General Counsel of the Board who 
shall be appointed by the President, by and with the 
advice and consent of the Senate, for a term of four 
years. The General Counsel of the Board shall exer- 
cise general supervision over all attorneys employed 
by the Board (other than trial examiners and legal 
assistants to Board members) and over the officers and 
employees in the regional offices. He shall have final 
authority, on behalf of the Board, in respect of the 
investigation of charges and issuance of complaints 
under section 10, and in respect of the prosecution of 
such complaints before the Board, and shall have 
such other duties as the Board may prescribe or as 
may be provided by law.’’ 


Section 7, 29 U.S.C. § 157 


‘“‘Employees shall have the right to self-organiza- 
tion, to form, join or assist labor organizations, to 
bargain collectively through representatives of their 
own choosing, and to engage in other concerted activ- 
ities for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization 
as a condition of employment as authorized in section 
8(a)(3).”’ 


Section 8(a) (1), 29 U.S.C. § 158(a) (1) 


‘‘Tt shall be an unfair labor practice for an employer— 


‘*(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 
y a 
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Section 8(c), 29 U.S.C. § 158(¢) 


‘‘The expressing of any views, argument, or opinion, 
or the dissemination thereof, whether in written, 
printed, graphic, or visual form, shall not con- 
stitute or be evidence of an unfair labor practice 
under any of the provisions of this Act, if such ex- 
pression contains no threat of reprisal or force or 
promise of benefit.’? 


Section 10(b), 29 U.S.C. § 160(b) | 


‘“Whenever it is charged that any person has en 
gaged in or is engaging in any such unfair labo 
practice, the Board, or any agent or agency desi 
nated by the Board for such purposes, shall have powe 
to issue and cause to be served upon such person 
a complaint stating the charges in that respect, and 
containing a notice of hearing before the Board or 
a member thereof, or before a designated agent or 
agency, at a place therein fixed, not less than five days 
after the serving of said complaint: Provided, That no 
complaint shall issue based upon any unfair labor 
practice occurring more than six months prior to the 
filing of the charge with the Board and the service 0 
of a copy thereof upon the person against whom such 
charge is made, unless the person aggrieved thereby 
was prevented from filing such charge by reason o 
service in the armed forces, in which event the six; 
month period shall be computed from the day of his 
discharge. Any such complaint may be amended by 
the member, agent, or agency conducting the hearing 
or the Board in its discretion at any time prior to 
the issuance of an order based thereon. The person 
so complained of shall have the right to file an answer 
to the original or amended complaint and to appear 
in person or otherwise and give testimony at the 
place and time fixed in the complaint. In the discre. 
tion of the member, agent, or agency conducting the 
hearing or the Board, any other person may be allowed 
to intervene in the said proceeding and to present 
testimony. Any such proceeding shall, so far as prac- 
ticable, be conducted in accordance with the rules of 
evidence applicable, in the district courts of the United 
States under the rules of civil procedure for the dis-| 
trict courts of the United States, adopted by the Su- 
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preme Court of the United States pursuant to the 
ct 5. June 19, 1934 (U.S.C. title 28, secs. 723-B, 
7 ke ce? 


The Rules and Regulations of the National Labor Re- 
lations Board, Series 7, C.F.R. , adopted pursuant 
to the provisions of the Act, provide in part as follows: 


See. 102.8 


Party.—The term ‘“‘party’’ as used herein shall mean 
the regional director in whose region the proceeding 
is pending and any person named or admitted as a 
party, or properly seeking and entitled as of right 
to be admitted as a party, in any Board proceeding, 
including, without limitation, any person filing a charge 
or petition under the act, any person named as re- 
spondent, as employer, or as party to a contract in 
any proceeding under the act, and any labor organ- 
ization alleged to be dominated, assisted, or supported 
in violation of section 8(a)(1) or 8(a)(2) of the act; 
but nothing herein shall be construed to prevent the 
Board or its designated agent from limiting any party 


to participate in the proceedings to the extent of his 
interest only. 


Section 102.17: 


Amendment. Any such complaint may be amended 
upon such terms as may be deemed just, prior to the 
hearing, by the regional director issuing the complaint; 
at the hearing and until the case has been transferred 
to the Board pursuant to § 102.45 upon motion, by the 
trial examiner designated to conduct the hearing; and 
after the case has heen transferred to the Board pur- 
suant to § 102.45, at any time prior to the issuance of 
an order based thereon, upon motion, by the Board. 


Section 102.35: 


Duties and powers of trial examiners. It shal] be the 
duty of the trial examiner to inquire fully into the 
facts as to whether the respondent has engaged in 
or is engaging in an unfair labor practice affecting 
commerce as set forth in the complaint or amended 
complaint. The trial examiner shall have authority 
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with respect to cases assigned to him, between the time 
he is designated and transfer of the case to the Board 
subject to the rules and regulations of the Board an 
within its powers: | 


(a) To administer oaths and affirmations; | 
(b) To grant applications for subpoenas; | 
(c) To rule upon petitions to revoke subpoenas; 


(d) To rule upon offers of proof and receive relevant 
evidence ; 


(e) To take or cause depositions to be taken whenever 
the ends of justice would be served thereby ; 


(f) To regulate the course of the hearing and, i 
appropriate or necessary, to exclude persons o 
counsel from the hearing for contemptuous con- 
conduct and to strike all related testimony of wit- 
nesses refusing to answer any proper question ; 

| 


To hold conferences for the settlement or simpli- 
fication of the issues by consent of the parties, 
but not to adjust cases; 


To dispose of procedural requests or similar 
matters, including motions referred to the trial 
examiner by the regional director and motions to 
amend pleadings; also to dismiss complaints or 
portions thereof, and to order hearings reopened 
prior to issuance of intermediate reports (recom- 
mended decisions) ; 


To make and file intermediate reports in con- 
formity with section 8 of the Administrative | 
Procedure Act; | 
To call, examine, and cross-examine witnesses and 
to introduce into the record documentary or other | 
evidence ; 


(k) To take any other action necessary under the 
foregoing and authorized by the published rules 
and regulations of the Board. 


Sec. 102.38: 


Rights of parties.—Any party shall have the right to | 
appear at such hearing in person, by counsel, or by 
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other representative, to call, examine, and cross- 
examine witnesses and to introduce into the record 
documentary or other evidence, except that the partici- 
pation of any party shall be limited to the extent 
permitted by the trial examiner: And provided further, 
That documentary evidence shall be submitted in 
duplicate. 


See. 102.42: 


Filing of briefs and proposed findings with the trial 
examiner and oral argument at the hearing—Any 
party shall be entitled, upon request, to a reasonable 
period at the close of the hearing for oral argument, 
which shall be included in the stenographie report of 
the hearing. Any party shall be entitled, upon request 
made before the close of the hearing, to file a brief 
or proposed findings and conclusions, or both, with 
the trial examiner who may fix a reasonable time for 
such filing, but not in excess of 35 days from the 
close of the hearing. Requests for further extensions 
of time shall be made to the chief trial examiner in 
Washington, D. C., or associate chief trial examiner, 
San Francisco, California, as the case may be. No 
request will be considered unless received at least 3 
days prior to the expiration of the time fixed for the 
filing of briefs or proposed findings and conclusions. 
Notice of the request for any extension shall be im- 
mediately served upon all other parties, and proof of 
service shall be furnished. Three copies of the brief 
or proposed findings and conclusions shall be filed 
with the trial examiner, and copies shall be served 
upon each of the other parties, and proof of such 
service shall be furnished. 


Sec. 102.46: 


Exceptions or supporting briefs; tume for filing; where 
to file; service on parties; extension of time; eff ect 
of failure to include matter in exceptions; oral argu- 
ments.—(a) Within 20 days, or within such further 
period as the Board may allow, from the date of the 
service of the order transferring the case to the Board, 
pursuant to section 102.45, any party may (in accord- 
ance with section 10 (¢c) of the act and section 102.113 
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and section 102.114 of these rules) file with the Board 
in Washington, D. C., seven copies of a statement in 
writing setting forth exceptions to the intermediate 
report and recommended order or to any other part 
of the record or proceedings (including ruling upon 
all motions or objections), together with seven copies 
of a brief in support of said exceptions and im- 
mediately upon such filing copies shall be served on 
each of the other parties; and any party may, within 
the same period, file seven copies of a brief in support 
of the intermediate report and recommended order. 
Copies of such exceptions and briefs shall immediately 
be served on each of the other parties. Statements 
of exceptions and briefs shall designate by precise 
citation of page and line the portions of the record 
relied upon. Upon special leave of the Board, any 
party may file a reply brief upon such terms as the 
Board may impose. Requests for such leave or for 
extension of the time in which to file exceptions or 
briefs under authority of this section shall be in writ- 
ing and copies thereof shall be immediately served gn 
each of the other parties. Requests for an extension 
pel be received by the Board 3 days prior to the due 
ate. 


(b) No matter not included in a statement of exce 
tions may thereafter be urged before the Board, dr 
in any further proceeding. 


(c) Should any party desire permission to argue orall 
before the Board, request therefor must be made j 
writing to the Board simultaneously with the state 
ment of any exceptions, filed pursuant to the provi 
sions of paragraph (a) of this section with proof 
service on all other parties furnished with such re 
quest. The Board shall notify the parties of the tim 
and place of oral argument, if such permission ji 
granted. 


(d) Oral arguments are limited to 30 minutes for each 
party entitled to participate. No request for addi- 
tional time wiil be granted unless timely application 
is made in advance of oral argument. 


tT Bt 
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(e) Exceptions to intermediate reports and recom- 
mended orders, or to the record, briefs in support of 
exceptions, and briefs in support of intermediate 
reports and recommended orders shall be legibly 
printed or otherwise legibly duplicated: Provided, 
however, That carbon copies of typewritten matter 
shall not be filed and if submtited will not be accepted. 
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STATEMENT OF QUESTIONS PRESENTED 
At the prehearing conference, it was stipulated that 
the following questions were presented: 

_ L Whether the Board erred (a) in holding | 
that certain statements alleged in the’ complaint 
and found by the Board to have been made by | 
agents of NECO Electrical Products Corpora- 
tion were not violative of Section 8(a) (1) of the 
Act; and (b) in failing to find that statements 
by agents of NECO alleged in the complaint 
were made and were violative of Section 8(a) (1) 
of the Act. 

2. Whether the Board erred in affirming the | 
Trial Examiner’s rejection of offers of proof 
and exhibits concerning incitement of race | 
hatred by the Company in the course of its | 
anti-union campaign. 

3. Whether the Board erred in affirming the | 
Trial Examiner’s denial of the Petitioner’s | 
motion to amend the complaint to include alle- 
gations of violation of Section 8(a)(1) based 
on the Company’s incitement of race hatred. 

4. Whether this Court is empowered, under 
the Act, to review the determination of the 
General Counsel of the Board to exclude from 
the complaint allegations that under the cir- 
cumstances in this case the Company’s incite- 
ment of race hatred constituted interference, 
restraint and coercion of its employees in viola- 
tion of Section 8(a)(1) of the Act, where the 
General Counsel has been arbitrary and has 
abused his discretion in making that determina- 
tion. If so, whether the General Counsel of the 
Board acted arbitrarily and abused his discre- 
tion by refusing to inelude in the complaint 
which issued, allegations that the incitement of 

544572—60—_1 (1) 
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race hatred in this case constituted inter- 
ference, restraint and coercion of the Com- 
pany’s employees in violation of Seetion 8(a) 
(1) of the Act. 

In its brief to this Court, however, petitioner has 
abandoned some of the questions to which it had 
stipulated and has rephrased the others. The Board 
has no objection to petitioner abandoning any of the 
questions which it originally intended to present. 
However, if the remaining questions are to be re- 
phrased, the Board would state them to be as follows: 

1. Whether the Board properly refused to 
base an unfair labor practice finding on the 
prediction of a company supervisor that loss 
of major customers resulting from the em- 
ployees’ selection of the Union might result in 
a curtailment of work. 

2. Whether the Board properly affirmed the 
Trial Examiner’s denial of the Union’s motion 


to amend the complaint to include allegations 
advisedly excluded by the General Counsel in 
authorizing the issuance of the complaint. 


INDEX 


Statement of questions. presented 
Counterstatement of the case. 


I. The Board properly refused to base an unfair 
labor practice finding on the predictions of a. 
company supervisor that loss of major customers 
resulting from the employees’ selection of the 
Union might result in a curtailment of work___ 

II. The Board properly affirmed the trial examiner’s 
denial of the Union’s motion to amend the com- 
plaint to include allegations advisedly excluded 
by the general counsel in authorizing the issu- 

: ance of the complaint. 
Conclusion 
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INTERNATIONAL UNION OF ELEctricaL, RAaDio AND | 
Macuine Workers, AFL-CIO, petrrioner 
Vv. 
Nationa Lasor REvations Board, RESPONDENT 


ON. PETITION TO REVIEW AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD | 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon petition of Inter- 
national Union of Electrical, Radio and Maehine 
Workers, AFL-CIO, herein called the Union, filed 
pursuant to Section 10(f) of the National Labor 
Relations Act, as amended (61 Stat. 136, 29 U.S.E., 
Sees. 151, et seqg.), to review an order of the Nationa? 
Labor Relations Board issued on August 13, 1959, | 
against NECO: Electrical Products Corporation, herein 
called the Company, denying in part the relief re- 
quested by the Union. The Board’s Decision. and 

(1) 
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Order (J.A. 14-33)' are reported at 124 NLRB No. 54. 
The Union on September 12, 1957, filed a charge 
against the Company, alleging that prior to a Board 
conducted election, which the Union lost, the Company 
had violated Section 8(a)(1) of the Act by engaging 
in certain coercive conduct, including, inter alta, the 
stirring up and conspiring with others for the purpose 
of stirring up of “racial tensions, thereby creating a 
fear of loss of employment and fear of personal in- 
jury to the employees if they supported”’ the Union 
(J.A. 7). The Board’s Regional Director, after in- 
vestigating this charge, initially declined to issue a 
complaint (J.A. 99, Tr. 13). Thereupon the Union 
appealed to the General Counsel of the Board in 
Washington, D.C., who, after duly considering the 
matter, sustained the appeal in part and remanded 
the ease to the Regional Director with instructions 
to issue a complaint “‘predicated solely on allegations 
that the Company threatened its employees with eco- 
nomic reprisals if the union succeeded in its organiz- 
ing campaign and interrogated its employees as to 
their union membership and activities” (J.A. 99). 
The Regional Director accordingly issued a complaint 
limited to the allegations authorized by the General 
Counsel (J.A. 8-12, 35). 
, During the course of the hearing, the Union moved 
that the complaint be amended to include the allega- 


- 24.4” yefers to those portions of the record printed as @ 
joint appendix to the briefs pursuant to the rules of this Court 
and the stipulation of the parties. Wherever, in a series of 
references, 2 semicolon appears, the references preceding the 
semicolon are to the Board’s findings; succeeding references 
are to the supporting evidence. 
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tions respecting ‘‘racial tensions’’ which the General 
Counsel had advisedly excluded from the complaint 
(J.A. 49-50). The Trial Examiner stated that “the 
General Counsel controls the complaint and limits the 
issues here’? and denied the. motion because it was 
“contrary to the earlier and present indicated wishes 
of the General Counsel’’ (J.A. 53). He rejected evi- 
dence and offers of proof submitted by the Union in 
support of its allegation in the charge respecting the’ 
Company’s incitement of racial tension (J.A. 46, 6, 48- 
49, 52-55, 76-78, 88-97). 

In his Intermediate Report, the Trial Menage re- 
affirmed his ruling with respect to the matters covered 
by the Union’s offers of proof and found, as to the 
unfair labor practices alleged in the complaint, that 
the Company had violated Section 8(a) (1) of the Act' 
by reason of two threatening anti-union statements by) 
Supervisor Rhodes and one by Supervisor Lightsey' 
(J.A. 16-17, 20-21). 

The Board affirmed the Trial Examiner’s rulings 
and adopted his unfair labor practice findings except 
to the extent that they were based upon the conduct 
of Supervisor Lightsey (J.A. 27-29). Its rejection of 
the Examiner’s finding as to Lightsey, however, did 
not affect the recommended order. The Board, as| 
recommended by the Trial Examiner, ordered the! 
Company to cease and desist from threatening to shut | 
down or remove its plant if the Union won the rep-| 
resentation election, or threatening to deny employ-| 
ment to employees who did not declare their with- 
drawal from the Union; and from in any like or re- 
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lated manner interfering with, restraining or coercing 
its employees in the exercise of their rights guaran- 
teed under Section 7 of the Act (J.A. 29-30). It also 
ordered the Company to. post appropriate notices 
(J.A. 30). 
- The company thereafter fully complied with the 
order and the Board is accordingly not seeking en- 
forcement of it in this Court. The Union is seeking 
review of that part of the Board’s decision which re- 
jects the Trial Examiner’s finding that Supervisor 
Lightsey’s conduct constituted a violation of the Act 
and of the Board’s affirmation of the Trial Ex- 
aminer’s denial of the Union’s motion to amend the 
complaint. 
SUMMARY OF ARGUMENT 

1. A statement by a Company supervisor that two of 
the Company’s biggest customers would not do busi- 
ness with a union company because of a fear of short- 
ages due to a strike and that if the Company lost these 
two customers, it ‘“‘possibly’’ would have to curtail its 
operations to three or four days a week, was reason- 
ably construed by the Board as a mere prediction of 
actions by third parties over whom the Company 
had no control. It was not a threat that the 
Company would take any steps to induce the happen- 
ing of events detrimental to the employees and was 
therefore a privileged statement under Section 8(c) 
of the Act. But even if two inconsistent inferences 


2One Board member, dissenting, stated that he would dismiss 
the complaint because he did not believe “that a useful purpose 
can be served by issuing a cease and desist order based solely on 
the two minor 8(a) (1) violations committed” (J.A. 31). 
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could be drawn from the supervisor’s statement, the 
Board’s choice was a reasonable one and is entitled to 
acceptance by the Court. 
2. The Board properly affirmed the Trial Exam- 
iner’s denial of the Union’s motion to amend the com- 
plaint. It is settled that under Section 3(d) of the 
Act, which gives to the General Counsel of the Board 
“‘final”’ authority, on behalf of the Board, to investi- 
gate charges, issue a complaint and prosecute the 
complaint, the General Counsel has “exclusive” au- 
thority to issue complaints. This same statutory policy 
which gives the General Counsel exclusive authority 
to issue a complaint also limits the authority of the: 
Trial Examiner and Board to permit amendment of 
the complaint except with the General Counsel’s con+ 
sent. This result is required in order to accomplish 
the Congressional objective of separating the Board’s 
investigatory and prosecuting from its adjudicatory 
functions. Moreover, to permit an amendment of the) 
complaint at the instance of a private party, over the 
objection of the General Counsel, would convert the 
proceeding into one for the adjudication or vindication | 
of private rights. The Act, however, does not confer | 
private rights and the Board “dets in a public | 
capacity to give effect to the declared publie policy of 
the Act” (National Licorice Co. v. N.L.R.B., 309 U.S. 
350, 362-363). To effectuate this policy, the General 
Counsel must maintain his control over the unfair | 
labor practices to be alleged and litigated. 
In any event, even if it should be assumed, arguendo, | 
that the statute itself does not give the General Coun-. | 
sel exclusive authority to amend the complaint, it is. | 
544572602 | 
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clear that he has this exclusive authority at least by 
delegation from the Board. Section 3(d) of the Act, 
in addition to enumerating certain specific duties for 
the General Counsel, provides that he ‘‘shall have 
such other duties as the Board may prescribe.’’ The 
Board has described his duties in a memorandum 
‘published in the Federal Register (20 Fed. Reg. 2175) 
as including “full and final authority and responsibil- 
ity,’’ on behalf of the Board, to dismiss charges, issue 
complaints and prosecute them; and in its decisions, 
it has interpreted this authority to include the exclu- 
sive authority to determine the contents of the 
complaint. , 
; ARGUMENT 
J. The Board properly refused to base an unfair labor prac- 
tice finding on the predictions of a company supervisor that 
- loss of major customers resulting from the employees’ selec- 
tion of the Union might result in a curtailment of work 


The Union contends that the Board was required to 
find a violation of Section 8(a)(1) based upon the 
following credited testimony of employee Foley as to 
what Supervisor Lightsey told him (J.A. 20; 72): 


** * T asked Mr. Lightsey a pointed question 
what he thought about the rumor that was 
going around the plant that if the union came 
in the plant. would leave. Mr. Lightsey told me 
he couldn’t say whether the plant would move 
or not, but he would say two of our biggest cus- 
tomers, Sears, Roebuck and Rexall wouldn’t do 
business with a union company because of the 
fear of shortage of products due to strike. He 


7 


did say if we lost these two big orders that Pos- 

sibly we would be cut down to three or four 

days in operation a week. If we didn’t sell the 
products we couldn’t make it. 

The Board reasonably construed this testimony | as 
constituting mere “predictions of Possible future 
actions of third parties, should the Union win the elec- 
tion”? (J.A. 28). It concluded that Lightsey’s state- 
ments ‘‘contained no threats that [the Company] 
would take any steps to induce the happening pf 
future events” and were privileged under Section 8(¢) 
of the Act (J.A. 28-29).° The statements were compa- 
rable to those of an employer in another case * who told 
his employees that their choice of a O.1.0. union in- 
Stead of a rival A.F.L. union to represent them had 
made it as difficult to sell the employer’s products to 
its customers, almost all of whose employees were rep- 
resented by an A.F\L,. union, as it would be to sell 
refrigerators to Eskimos. The latter statement was 
held by the court to fall within the protective scope of 
Section 8(c). 


*Section 8(c) provides that “The expressing of any views, 
arguments, or opinions, or the dissemination thereof, whether 
in written, printed, graphic, or visual form, shall not constitute 
or be evidence of an unfair labor practice under any of the 
Provisions of this Act, if such expression contains no threat of 
reprisal or force or promise of benefit.” 

‘NLRB. v. OReefe & Merritt M 79. Co. 178 F. 24 445, 447- 
448 (C.A. 9). Accord: W.L.RB. v. Armco Drainage Metal 
Products, Inc., 220 F. 2a 573, 577-580, 581-582 (C.A. 6), cer- 
tiorari denied, 350 U.S. 8388; V.L.R.B. v. Brown-Brockmeyer 
Co., 143 F. 2d 587, 541-542 (C.A. 6). 
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Moreover, even assuming that inconsistent in- 
ferences may well be drawn from employee Foley’s 
testimony as to what Lightsey told him, it was for the 
Board to make that choice and its choice should be 
accepted by the Court unless unreasonable. Universal 
Camera Corp. v. NLRB. 340 U.S. 474, 492-493; 
F-.C.C. v. Allentown Broadcasting Corp., 349 U.S. 358, 
364; International Woodworkers of America v. 
N.L.R.B., 104 App. D.C. 344, 345, 262 F. 24 233, 234. 


II. The Board properly affirmed the Tria] Examiner’s denial 
of the Union’s motion to amend the complaint to include 
allegations advisedly excluded by the General Counsel in 
authorizing the issuance of the complaint 


It is well settled, and the Union does not dispute, 
that under the statutory scheme, the Genera] Counsel 
has the exclusive authority on behalf of the Board to 


issue complaints and that neither the Board nor the 
courts may order him to issue a complaint.’ The 
Union contends, however, that once the General 
Counsel has issued a complaint he has no control over 
what may thereafter be alleged in the complaint, that 


*This and other courts have uniformly agreed that Section 
3(d) of the Act requires this conclusion. Hourthan v. NIRB., 
91 App. D.C. 316, 316-317, 201 F. 94 187, 188, certiorari denied, 
345 U.S. 930; Lincourt v. NLIRB., 170 F. 2d 306, 307 (C.A. 
1); Laundry Workers Union v. NILB., 197 F. 2d 701, 702- 
704 (C.A. 5); V.LRB. vy. Bar-Brook Mfg. Co., 220 F. 2d 832, 
834 (C.A. 5); Anthony v. NIRB., 204 F. 24 832, 833-834 
(CA. 6); VIRB. v. Lewis, 249 F. 2d 832, 838 (C.A. 9), 
affirmed, 357 U.S. 10, 15-16; Manhattan Construction Co. vy. 
NIRB., 198 F. 2d 320, 321-399 (C.A. 10 
ete. Local 886 vy. NIRB., 179 
See also, William F. Bandlow e. 

No. 15, 279, now pending on the 
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the complaint is open to amendments by any party |to 
the proceeding who alleges or offers to prove facts 
which, if proven, might possibly establish that an un- 
fair labor practice has been committed (Union brief, 
pp. 20-27). 
We submit that the same statutory policies and au- 
thorities (cited in footnote 5) which relegate to the 
General Counsel the exclusive authority to issue a 
¢omplaint, also limit the authority of the Trial Ex- 
aminer and Board to permit an amendment of the 
complaint except with the General Counsel’s consent. 
Thus, Section 3(d) of the Act provides: 
The General Counsel of the Board shall exer- 

cise general supervision over all attorneys 
employed by the Board (other than trial ex- 
aminers and legal assistants to Board members) 

and over the officers and employees in the re- 
gional offices. He shall have final authority, on 
behalf of the Board, in respect of the investiga- 

tion of charges and issuance of complaints under 
section 10, and in respect of the prosecution of 

such complaints before the Board * * *, 

It was the aim of Congress in this manner to relieve 
the Board of the investigatory and prosecuting fune- 
tions which had been given it under the Wagner Act 
in connection with unfair labor practice cases and to 
limit its role in such eases to that of an adjudicator, 
As stated in the House Conference Report on the bill 
which was enacted, it was intended to relieve the 
Board of its “investigating and prosecuting fune:+ 
tions” and to vest in the General Counsel “the final 
authority to act in the name of, but independently of 
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any direction, control, or review by, the Board in re- 
spect of the investigation of charges and the issuance 
of complaints of unfair labor practice, and in respect 
of the prosecution of such complaints before the 
Board” (H. Conf. Rep. No. 510, on H.R. 3020, 80th 
Cong., 1st Sess., p. 37, I Leg. Hist. (1947) 541° See 
also Haleston Drug Stores, Inc. v. N.L.R.B., 187 F. 
2d 418, 421 (C.A. 9), certiorari denied, 342 U.S. 815: 
“By Section 3(d), * * * the authority formerly exer- 
cised by the Board to investigate charges and to issue 
complaints under Section 10 was vested in the general 
counsel. The well understood purpose of Congress 
was to effect a separation of the prosecuting and 
adjudicating functions within the Board.” 

It should be noted that Section 3(d) gives the Gen- 
eral Counsel final authority not only to issue a com- 
plaint but to investigate the charges and prosecute the 
complaint before the Board; and it also gives him 
general supervision over the regional office personnel 
who are entrusted with the performance of these func- 
tions for the General Counsel. It is contemplated by 
these provisions that the allegations in the charge shall 
be investigated by the appropriate regional office per- 
sonnel and, on the basis of this investigation, a deter- 
mination shall be made by the Regional Director, or 
by the General Counsel on appeal to him, as to 
whether a complaint should issue and, if it issues, 
what allegations should be included therein. - It is this 


¢“Teo, Hist.” refers to the two volume publication, Legisia- 
tiwe History of the Labor Management Relations Act, 1947, 
G.P.O. 1948. 
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complaint, containing the allegations which the in- 
vestigation disclosed were warranted, that the General 
Counsel has final authority to prosecute before the 
Board. An amendment of the complaint during or 
after the hearing at the instance of a private party, 
and without the consent of the General Counsel, would 
be inconsistent with the statutory purpose of granting 
final authority to the General Counsel to investigate 
the charges and frame the issues in the complaint 
based on the results of his investigation. It would 
also be inconsistent with the Congressional intent that 
the General Counsel should have final authority in the 
prosecution of the complaint, for he obviously could 
not prosecute that part of a complaint which he has 
not issued or framed and which he opposes. Indeed 
if the Board were permitted to put into a complaint 
what the General Counsel had decided to omit, the 
latter’s power to frame the complaint would be nulli- 
fied. 

To permit an amendment at the instance of a priv- 
ate party, over the objection of the General Counsel, 
would, moreover, convert the proceeding into one for 
the adjudication or vindication of private rights. It 
is settled, however, that the Act does not confer priv- 
ate rights and that the Board “acts in a public capac- 
ity to give effect to the declared public policy of the 
Act.” National Licorice Co. v. N.LLR.B., 309 U.S.) 
350, 362-363; Amalgamated Utility Workers v. Con- 
solidated Edison Co., 309 U.S. 261, 269-270. To avoid | 
converting the proceeding into one for the adjudica- | 
tion of private rights, the General Counsel must main- 
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tain his control over the unfair labor practices to. be 
alleged and litigated. 

As the Board aptly stated in Sailors’ Union of the 
Pacific, 92 NLRB 547, note 1, in upholding the trial 
examiner’s denial of the charging party’s motion to 
amend the complaint, in circumstances similar to those 
here in issue: 


Section 8 (a) and (b) of the Labor Manage- 
ment Relations Act create public and. not. pri- 
vate rights (Phelps Dodge Corporation v. 
N.L.R.B., 313 U.S. 177). The protection of 
those rights is entrusted to public officials and 
not to private parties. The General Counsel of 
the Board has ‘‘final authority, on behalf of the 
Board, in respect of the investigation of charges 
and issuance of complaints before the Board 
* * * 7 Thus, the decision whether to issue a 
complaint, the contents of the complaint, and 
the management of the prosecution before the 
Board is entrusted to the sole discretion of the 
General Counsel (see Haleston Drug Stores, 
Inc., 86 NLRB 1166). It follows that only the 
General Counsel may move to amend a com- 
plaint to allege an additional violation of the 
Act. Otherwise the management of the cause 
would pro tanto be taken from the General 
Counsel and entrusted to a private party, which 
is contrary to the scheme of the statute and the 
specific provision of Section 3(d). As the Gen- 
eral Counsel has declined to join in the charg- 
ing party’s motion, it is hereby denied. The 
similar ruling of the Trial Examiner is. also 
affirmed. 
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Accord: Dallas Concrete Co., 102 NLRB 1292, 1293, 
1296-1297, enforced, 212 F. 2d 98 (C.A. 5); Local 
Union No. 466, Intl Bhd. of Electrical Workers, 
AFL-CIO, 126 NLRB No. 110 (1960). 

We do not construe N.L.R.B. v. Sterling Furniture 
Co., 202 F. 2d 41, 43-44 (C.A. 9), cited by the Union 
(Brief, pp. 26-27) in support of its position, as hold- | 
ing that the Board may amend a complaint contrary | 
to the wishes of the General Counsel. Although the 
Court in that case noted that Section 10(b) of the | 
Act authorizes the hearing officer and the Board itself, | 
in its discretion to amend the complaint at any time 
prior to the issuance of an order based thereon,’ and 
stated that the Board and hearing officer had author- 
ity to order the complaint amended to conform to | 
the proof, the General Counsel had not opposed any | 
such amendment. In fact, since he had specifically | 


requested the Board to make findings and enter an | 
order in accordance with the proof, it would appear 
that he implicitly consented that the complaint be 


"No change was made by the Taft-Hartley or other amend- 
ments in Section 10(b) of the Act. It provides that “the 
Board, or any agent or agency designated by the Board for 
such purposes, shall have power to issue * * * a com- | 
plaint * * *. Any such complaint may be amended by the 
member, agent, or agency conducting the hearing or the Board 
in its discretion at any time prior to the issuance of an order 
based thereon.” This provision must be read in conjunction 
with Section 3(d) which vests authority in the General Coun- 
sel, acting on behalf of the Board. Manhattan Construction 
Co. v. N.L.R.B., 198 F. 24 320, 321-392 (C.A. 10). 


14 


amended accordingly.. The Court held, in these cir- 
cumstances, that the Board “without doing violenee 
to. the spirit or letter of the statute’’ could have di- 
rected the needed amendment of the complaint to 
bring about the “‘just and full disposition of the case’’ 
suggested by the General Counsel (7d., at 44). 

In any event, even if it should be assumed, 
arguendo, that the statute itself does not give the 
General Consel exclusive authority to amend com- 
plaints, it is clear that he has this exclusive authority 
at least by delegation from the Board. Section 3(d) 
of the Act, as already noted, states that in addition 
to the specific duties enumerated therein, the General 
Counsel ‘‘shall have such other duties as the Board 
may prescribe.’”? On April 6, 1955, the Board issued 
and had published in the Federal Register a memoran- 
dum describing the duties and authority of the Gen- 


eral Counsel as follows (20 Fed. Reg. 2175): 


This memorandum is intended to describe the 
statutory authority and to set forth the pre- 
seribed duties and authority of the General 
Counsel of the Board, effective April 1, 1955: 

I. Case handling—A. Complaint cases.—The 
General Counsel of the Board has full and final 
authority and responsibility, on behalf of the 
Board, to enter into and approve informal 
settlement of charges, to dismiss charges, * * * 
to issue complaints and notices of hearing, to 
appear before Trial Examiners in hearings on 
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complaints and prosecute as provided in the 
Board’s rules and regulations * * * [Emphasis 
supplied.]. 

The Board, as we have seen, interprets the General 
Counsel’s authority as thus defined to include not only 
the exclusive authority to issue a complaint but to 


determine “‘the contents of the complaint.”” Accord- 
ingly, the exclusive authority of the General Counsel 
to add an unfair labor practice allegation by amend- 
ment to the complaint clearly exists, whether it be 
inferred from the express duties and authority given 
him by the statute or from the further duties dele- 
gated to him by the Board.® | 


* Although in the prehearing stipulation as to the issues, the 
Union indicated that it would argue that the General Counsel 
had acted arbitrarily and abused his discretion by refusing to 
include in the complaint an allegation that the Company had 
engaged in a further violation of Section 8(a)(1) of the Act 
by its conduct in stirring up racial prejudices (Question No. 
4 in the Stipulation), it has not made any such contention in 
its brief to this Court. Indeed, it has merely argued that if 
it had been permitted to introduce the evidence which it had 
presented to the General Counsel (contained in the offers of 
proof at J.A. 46, 52-53) and, in addition, had been permitted 
to produce an expert witness to testify as to the meaning of 
‘the term “nigger lover” and its effect upon the employees 
(offer of proof, J.A. 77), it would have been able to make out 
‘a prima facie case of a statutory violation based upon all the 
proffered evidence (Union Br. pp. 9, 21). But, as already indi- 
-eated, even if the “General Counsel had acted arbitrarily in 
limiting the scope of the complaint, this Court would not have 
authority under Section 10(f) of the Act to review his action. 
(See cases cited, supra, p. 8, n. 5.) 
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CONCLUSION 
For the foregomg reasons, it is respectfully sub- 
mitted that the Union’s petition to review the Board’s 
order should be denied. 
Sruart RorHMan, 
General Counsel, 
Dominick L. Manou, 
Associate General Counsel, 
Marcet Mat.et-PRevost, 
Assistant General Counsel, 


FannizE M. Bovyts, 
Donatp J. BaRneEx1, 
Attorneys, 
Nattonal Labor Relations Board. 
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REPLY BRIEF FOR PETITIONER 


ARGUMENT 


I. Supervisor Lightsey’s Statement to Foley Violated 
Section 8(d)(1) 

In support of its conclusion that Lightsey’s statement 
relating to the loss of customers in event of Petitioner’s 
victory was not a threat, Respondent cites three cases as 
“‘comparable’’ and makes no further argument in response 


2 
to Petitioner’s brief. Analysis of these cases reveals that 
they offer no support for Respondent’s position. 


In NLRB v. O’Keefe & Merritt Mfg. Co., 178 F. 2d 445, 
447-448 (C.A. 9), Respondent’s principal case, the state- 
ment which Respondent describes in its brief, relating to 
the difficulty of making sales which the employer was hav- 
ing as a result of an election, was made after a contested 
election campaign, and after the CIO union had won the 
election. Relying on all the circumstances of the case, the 
Court found that the cited remark, made at a time when 
the employees choice in favor of the CIO union had already 
been registered, was not coercive. The statement was 
obviously not comparable to Lightsey’s statement in this 
ease, and the court’s opinion cannot be taken as having 
any bearing upon the lawfulness of such a statement had 
it been made prior to an election during the heat of the 
pre-election campaign and under the circumstances present 
in the case at bar. 


Respondent also cites a portion of the decision in NLRB 
v. Armco Drainage Metal Products, Inc., 220 F. 2d 573, 
577-580, 581-582 (C.A. 6), cert. den. 350 U.S. 838, as being 
in accord with the O’Keefe and Merritt case. In the perti- 
nent part of that case, the court considered statements 
by the employer that selection of the union in a pending 
election would mean that an inerease in pay for the 
employees, for which Wage Stabilization Board approval 
had been obtained, would have to date from the time of 
the election rather than retroactively to the date of a peti- 
tion previously filed by the employer with WSB. 


The evidence in that case showed that the employee’s 
statements were based on an opinion of its counsel, that 
the opinion was given in good faith, that the opinion was 
not demonstrated to be mistaken, that there was no sub- 
stantial evidence to show that the employer’s general 
manager believed otherwise, and that the issue as to the 
effect of WSB regulations and retroactivity of an increase 
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had been aired by both sides in a series of leaflets and 
statements prior to the election, in the course of which the 
union had written WSB for an opinion which it publicized. 


The court also noted in that case, at p. 582, that at all 
times during the pre-election period an almost unparalleled 
atmosphere of free discussion existed in the plant, and all] 
views were fully aired in total absence of fear. Under 
all these circumstances, the court found no violation of 
Section 8(a)(1) with respect to the statements described, 
In the instant case, every circumstance stands in bold 


contrast to those in the Armco ease. | 


In the third case relied on by Respondent, NLRB vy. 
Brown-Brockmeyer Co., 143 F. 2d 537, 541-542 (C.A. 6), 
the question was whether the employer had violated Sec- 
tion 8(a)(1) by stating in a letter during a pre-election| 
campaign, that the union had been responsible for the 
withdrawal by the State of permission previously given 
to an employer to employ women on overtime work. The 
court found that whether or not the statement was mis- 
taken, it did not violate the Act in the absence of evidence! 
that the statement was not honestly used. In that case, | 
the statement concerned an event which had already | 
oceurred and could not be altered by the election results. 
The statement did not relate to what the employer, or a 
third party identified with the employer, would do, but 
related to what the union, one of the protagonists, had 
allegedly done in the past. The record contained sub- 
stantial evidence to support the conclusion that the em- 
ployer’s statement was in fact justified. 


Apart from its contention that these three cases sup- | 
port the Board’s finding, Respondent’s only other con- | 
tention is that ‘‘even assuming inconsistent inferences may | 
well be drawn from employee Foley’s testimony as to what | 
Lightsey told him, it was for the Board to make that choice 
and its choice should be accepted by the Court unless | 
unreasonable.’’ This contention must also fail. 
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To the extent that a question of the interpretation and 
construction of the Act is presented to the Court, the 
rule relied upon by Respondent does not apply. To the 
extent that the Court is presented a question as to the 
Board’s evaluation of the evidence before it, the Universal 
Camera rule is not correctly stated by Respondent. The 
question is not whether the Board’s findings are ‘‘unrea- 
sonable’, but whether they are supported by substantial 
evidence in the record. The Court may, of course, give 
appropriate weight to the Trial Examiner’s findings and 
report. Universal Camera Corp. v. N.L.R.B., 340 U.S. 
474, 477-491, 496. 


In any event, here both the Respondent and Petitioner 
base their positions on the same evidence. The question 
is whether that evidence in sum establishes that there was 
interference, restraint or coercion of employee rights by 
the Company. 


Petitioner submits that the Board’s findings are not 
supported by substantial evidence. As discussed at page 
28 of Petitioner’s brief, the Board’s findings were premised 
on a material error in its paraphrase of Foley’s credited 
testimony. Thus, the Board introduced a speculative 
element in Lightsey’s statement to Foley which is not sup- 
ported by even a scintilla of evidence in the record. The 
Board reflected its reliance on this speculative element in 
its conclusion that Lightsey’s statements were ‘‘no more 
than predictions of possible future actions of third parties’? 
(emphasis added). The Board’s findings were not only 
contrary to Foley’s credited testimony, but also contrary 
to the findings and conclusions of the Trial Examiner 
(J.A. 20). Under these circumstances it cannot be found 
that the conclusion reached by Respondent was either 
reasonable or supported by substantial evidence. 
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II. The Board Has Authority to Amend Complaint on 
Petitioner’s Motion 


Respondent’s statement of Petitioner’s contentions, at 
the bottom of page 8 and the top of page 9 of Respondents 
brief, is a complete misstatement of Petitioner’s position. 
Petitioner contends only that the Board has authority to 
amend complaints upon motion by a charging party, and 
that under the circumstances of this case Petitioner’s 
motion to amend the complaint should have been granted. 
Petitioner does not contend that the Board is powerless 
to deny such motions on their merits, as Respondent's 
statement of Petitioner’s contention implies. (Petitioner’s 
brief pp. 20-21, 26-27.) 


Despite Respondent’s recognition that Section 3(d) was 
intended ‘‘to effect a separation of the prosecuting and 
adjudicating functions within the Board”? (Respondent’s 
brief, p. 10, emphasis added), Respondent studiously 
ignores the basic issue in this case as to the extent of the 
right of parties other than the Board and its General 
Counsel to participate in the prosecution of unfair labor 
practices before the Board. Respondent’s arguments on 
pages 10 and 11 of its brief all rest on the assumption, 
completely unjustified, that the authority to investigate 
and prosecute complaints taken from the Board and Hii 
in the General Counsel by virtue of Section 3(d), is no 
only the exclusive authority ‘‘on behalf of the Board’? 
but also excludes any other party from any participation 
in the prosecution of complaints before the Board. That 
this assumption is unjustified is established by the dis, 
cussion in Petitioner’s brief at pp. 23-26, which Respondent 
has made no effort to refute. Accordingly, Respondent’s 
arguments, set forth on pages 10 and 11 of its brief, 
that the amendment of a complaint during or after a hear- 
ing at the instance of a private party would be inconsistent 
with the statutory purpose of Section 3(d), must fail. 


Apart from its reliance upon Section 3(d) and the legis- 
lative history of that Section, Respondent argues that to 
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permit amendment of a complaint at the instance of a 
private party would convert an unfair labor practice into 
one for the adjudication or vindication of private rights. 


While it is true that the Labor-Management Relations 
Act creates public rights, it does not follow that private 
parties have no standing to pursue the enforcement of 
such rights before the Board. As pointed out in Peti- 
tioner’s brief, parties to Board proceedings, including 
charging parties, have significant rights in the prosecu- 
tion of complaints before the Board (pp. 24-26). All of 
these are directed toward the vindication of public rights. 
The right to seek amendment of a complaint is no more 
directed toward the vindication of private rights than is 
the right to prevent settlement of a complaint, to con- 
tradict a stipulation, or to seek review of dismissal of a 
complaint by the Board. In each of these situations, a 
private party may seek enforcement of public rights in 
opposition to the General Counsel. Marine Engineers’ 
Beneficial Association v. N.L.R.B., 202 F. 2d 546 (C.A. 3), 
cert. den. 346 U.S. 819; United Automobile Workers v. 
N.L.R.B., 231 F. 2d 237 (C.A. 7), cert. den. 352 U.S. 908; 
Section 10(f) of the Act. 


As the Supreme Court has held, even assuming that a 
party in seeking to enforce a public right is motivated by 
personal interests which could not be protected, he none- 
theless has standing to seek enforcement of the public 
interest. Federal Communications Commission v. Sanders 
Brothers Radio Station, 309 U.S. 470; National Coal 
Association v. Federal Power Commission, 89 App. D.C. 
135, 191 F. 2d 462. 


The Board has advanced similar reasons for opposing 
intervention by charging parties in review and enforce- 
ment proceedings, where the charging party seeks to argue 
in support of the Board’s Order, and wants to be in a 
position to apply to the Supreme Court for certiorari in 
the event the Board’s decision is reversed and the Board 


ci 


decides not to seek certiorari. This Court recently re- 
jected such arguments in permitting intervention by the 
charging party in Local 761, International Union of Elee- 
trical, Radio and Machine Workers, AFL-CIO v. N.L.R.B, 
No. 15,205, Order dated October 9, 1959, 


The role of private parties in the enforcement of public 
rights protected by the Act is underscored by the require- 
ment of Section 10(b) that a charge must be filed by a 
private party before any investigation may commence and 
before any complaint may issue. Joanna Cotton Mills vi 
N.L.R.B., 176 F. 24 749 (C.A. 5); N.L.R.B. v. Hopwood 
Retinning Co., 98 F. 2d 97, 101 (CA. 2); N.L.R.B. vi; 
Kohler Company, 220 F. 243 (C.A. 7). 


In sum, the fact that unfair labor practice proceedings 
are directed at enforcement of public rights does not 
warrant the conclusion that Section 3(d) was intended to 
deny private parties the right to participation in the prose- 
cution of complaints, particularly in view of the overwhelm- 
ing practice and authority to the contrary. 


Respondent’s second contention, that the Board has, in| 
any event, delegated exclusive authority to amend com-| 
plaints to the General Counsel, must likewise be rejected. 


While the memorandum to which Respondent refers was | 
issued April 6, 1955, it is identical in all respects material 
herein to an earlier memorandum effective October 10, 1950, 
published at 15 Fed. Reg. 6924, which remained in effect 
until December 21, 1954, when it was withdrawn tempo- 
rarily, 19 Fed. Reg. 8830. Both memoranda commence with 
the quotation of Section 3(d) of the Act, following which | 
the introductory paragraph quoted in Respondent’s brief 
appears. Thereafter appears paragraph 1-A, pertaining | 
to the handling of complaint cases, the full text of which 
is as follows (20 Fed. Reg. 2175, 15 Fed. Reg. 6924): 

‘“‘The General Counsel of the Board has full and final | 
authority and responsibility, on behalf of the Board, 
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to accept and investigate charges filed, to enter into 
and approve informal settlement of charges, to dis- 
miss charges, to determine matters concerning con- 
solidation and severance of cases before complaint 
issues, to issue complaints and notices of hearing, to 
appear before Trial Examiners in hearings on com- 
plaints and prosecute as provided in the Board’s rules 
and regulations, and to initiate and prosecute injunc- 
tion proceedings as provided for in Section 10(1) of the 
act. After issuance of intermediate report by the Trial 
Examiner, the General Counsel may file exceptions and 
briefs and appear before the Board in oral argument 
subject to the Board’s rules and regulations.”’ 


By its own terms, the memorandum is ‘‘intended to de- 
scribe the statutory authority’’ of the General Counsel and 
to set forth his ‘‘prescribed duties and authority’’. (Ibid.) 
The quoted text shows clearly that the matters described, 
up to the appearance before Trial Examiners, including 
dismissal of charges, refer to the General Counsel’s au- 
thority to act at stages of a proceeding prior to the issuance 
of a complaint, and are merely descriptive of the statutory 
authority granted the General Counsel in Section 3(d). 
Significantly, the General Counsel’s authority following the 
issuance of a complaint is made subject to the Board’s rules 
and regulations. No mention is made at any point of 
amendment of complaints. 


Respondent seeks to have the Court infer that this para- 
graph was intended to delegate authority to amend com- 
plaints to the General Counsel because of the Board’s in- 
terpretation of the similar language of Section 3(d) in 
Sailors’ Union of the Pacific, 92 NLRB 547.1 However, this 
decision establishes exactly the opposite. It shows that, 
at the time of that decision, December 8, 1950, only two 


1 Respondent cites Dallas Concrete Co., 102 NLRB 1292, enf’d. 212 FP. 2d 
98 (C.A. 5) as in accord with Sailors’ Union of the Pacific. It should be 
observed that this issue was not before the Court of Appeals in the enforce- 
ment proceeding. No review was sought of the Board’s order by the charging 
party therein. 
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months after its first memorandum was published, the 
Board did not assert that it had delegated to the General 
Counsel authority to amend complaints, but relied solely 
on its interpretation of Section 3(d). The Board’s decision 
of December 8, 1950, cannot be construed as an interpreta- 
tion of authority purportedly delegated to the General 
Counsel two months earlier, in view of the Board’s opinion 
that Section 3(d) left it with no authority to delegate. 
Clearly, the Board did not intend to delegate what it be- 
lieved it did not have. 


Furthermore, assuming that the memorandum was in- 
tended to delegate authority to amend complaints to the’ 
General Counsel, Respondent concedes such assumption 
must be based on the further assumption that the statute 
does not give the General Counsel exclusive authority to 
amend complaints. (Resp. Br. p. 14) This is tantamount 
to a concession that the power to amend complaints is sep- 
arate from the power to seek amendment of complaints, 
and that the former is within the adjudicative authority 
possessed by the Board, as contended by Petitioner. In 
that event, delegation of the power to amend complaints | 
to the General Counsel would be invalid, for it would be | 
contrary to the very separation of adjudicative and prose- 
euting functions imposed by Section 3(d), upon which Re- 
spondent relies. A delegation of authority pursuant to the 
Act must be consistent with the intent of the Act. A dele- 
gation that is not in accord with this principle is unau- 
thorized by the statute and is invalid. Kent v. Dulles, 357 
US. 116; Brannan v. Stark, 342 U.S. 451; Addison v. Holly- | 
Hill Company, 322 U.S. 607; Manhattan General Equipment | 
Company v. C.I.R., 297 U.S. 129, 134. Inasmuch as both | 
sides agree that the legislative history of Section 3(d) | 
shows that this provision was intended to separate the 
adjudicative and prosecuting functions previously pos- | 
sessed by the Board, it would be just as contrary to Section 
3(d) for the Board to delegate to the General Counsel the 
authority to exercise adjudicative functions as it would be 
for the Board to exercise prosecuting functions. 
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Inasmuch as Respondent does not contest Petitioner’s 
contention that the evidence it offered would establish a 
prima facie violation of Section 8 (a) (1), this proceeding 
must be remanded to the Board for a proper exercise of its 
authority to rule on the merits of Petitioner’s motion to 
amend the complaint herein. 


CONCLUSION 


For the reasons, and for the purposes, stated by Peti- 
tioner, the Court should remand the case to Respondent. 


Respectfully submitted, 


Bensgamin C. Sican 
Epmonp F. Rovner 
Davip 8S. Davinson 
1126 16th Street, N. W. 
Washington 6, D. C. 


Attorneys for Petitioner 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


InternationaL Union or Execrricat, Rapio aND 
Macurve Workers, AFL-CIO, Petitioner 


Vv. 


Nationa Lasor Retatrions Boarp, Respondent 


No. 15,384 


Prehearing Conference Stipulation 


Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of the Court, do hereby 
stipulate and agree to the following with respect to the 
issues, and the dates for the filing of the briefs and joint 
appendix: 


I. 
STaTEMENT OF THE Issues 


1. Whether the Board erred (a) in holding that certain 
statements alleged in the complaint and found by the Board 
to have been made by agents of NECO Electrical Products 
Corporation were not violative of Section 8(a)(1) of the 
Act; and (b) in failing to find that statements by agents of 
NECO alleged in the complaint were made and were 
violative of Section 8(a)(1) of the Act. 


2. Whether the Board erred in affirming the Trial Ex- 
aminer’s rejection of offers of proof and exhibits con- 
cerning incitement of race hatred by the Company in 
the course of its anti-union compaign. 


3. Whether the Board erred in affirming the Trial Ex- 
aminer’s denial of the Petitioner’s motion to amend the 
complaint to include allegations of violation of Section 
8(a)(1) based on the Company’s incitement of race hatred. 
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4. Whether this Court is empowered, under the Act, tp 
review the determination of the General Counsel of the 
Board to exclude from the complaint allegations that under 
the circumstances in this case the Company’s incitement of 
race hatred constituted interference, restraint and coercion 
of its employees in violation of Section 8(a)(1) of the Act, 
where the General Counsel has been arbitrary and has 
abused his discretion in making that determination. If 
so, whether the General Counsel of the Board acted arbi- 
trarily and abused his discretion by refusing to include in 
the complaint which issued, allegations that the incitement 
of race hatred in this case constituted interference, re 
straint and coercion of the Company’s employees in vio- 
lation of Section 8(a) (1) of the Act. 


II. 
Tue Briers anp Joint APPENDIX to Briers 


1. The parties shall, on or before December 16, 1959, 
designate the portions of the record to be printed in a Joint 
Appendix. Such Joint Appendix shall be filed on or be- 
fore February 10, 1960. 


2. Petitioner’s brief shall be filed on or before February 
10, 1960. 


3. Respondent’s brief shall be filed on or before March | 
11, 1960. 


4. Petitioner’s reply brief, if any shall, be filed on or | 
before March 26, 1960. 


5. It is further agreed that either party and the Court, 
at or following the hearing in the case, may refer to any 
portion of the original transcript of record or exhibits 
herein which has not been printed, to the same extent and 
effect as if they had been printed, or otherwise reproduced, 
it being understood that any portions of the record thus | 
referred to will be printed in a supplemental Joint Appen- 
dix if the Court so directs. 
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Dated at Washington, D. C. this 10th day of November, 
1959. 
s/ Bengamin C. Scan 
Counsel for Petitioner 


s/ GaRcEL GaLLET Prevost 
Counsel for the 
National Labor Relations Board 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


September Term, 1959 
No. 15,384 


InreERNaTIONAL Union or Execrricat, Rapio anp 
Macuine Workers, AFL-CIO, Petitioner 


v. 
Nationay Lasor Revations Boarp, Respondent 


Before: Burger, Circuit Judge, in Chambers. 


Prehearing Order 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this court, and the stipulation having 
been considered, is hereby approved, and it is 


Orvrrep that the parties proceed according to the said 
stipulation that this order and the said stipulation be 
printed in the point appendix. 


Dated: November 10, 1959. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
September Term, 1959 
No. 15,334 
InTernationan Union oF Execrricat, Rapto anp 
Macuiye Workers, AFL-CIO, Petitioner 
v. 


Nationa Lasor Revations Boarp, Respondent 
Before: Prettyman, Chief J udge, in Chambers. 


Order 


Upon consideration of petitioner’s motion to extend the 
time for filing briefs and the joint appendix, and it appear- 
ing that respondent consents, it is 


OrpereD that the time for filing briefs and the joint 
appendix is extended as follows: 


Petitioner’s brief and the joint appendix shall be filed 
by February 24, 1960; 


Respondent’s brief shall be filed by March 25, 1960; 
Petitioner’s reply brief shall be filed by April 9, 1960 


No further extensions of time to file petitioner’s brief 
and the joint appendix will be granted except upon extra- 
ordinary and unforeseeable cause not heretofore shown as 
a reason for such action and this case shall be set for 
hearing during the week beginning April 11, 1960, if 
possible. 


Dated: January 28, 1960. 


’ 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Charge Against Employer 
Case No. 15-CA-1093 
Date Filed September 12, 1957 


Where a charge is filed by a labor organization, or an 
individual or group acting on its behalf, a complaint based 
upon such charge will not be issued unless the charging 
party and any national or international labor organization 
of which it is an affiliate or constituent unit have complied 
with section 9(f), (g), and (h) of the National Labor Re- 
lations Act. 


Instructions.—File an original and 4 copies of this charge 
with the NLRB regional director for the region in which 
the alleged unfair labor practice occurred or is occurring. 


1. Employer Against Whom Charge Is Brought 


Name of Employer 
Neco Electrical Products Corporation 


Number of Workers Employed 
422 


Address of Establishment (Street and number, city, zone, 
and State) 
Bay Springs, Mississippi 


Type of Establishment (Factory, mine, wholesaler, etc.) 
Factory 


Identify principal product or service 
Electrical blankets 


The above-named employer has engaged in and is en- 
gaging in unfair labor practices within the meaning of 
section 8(a), subsections (1) and 
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of the National Labor Relations Act, and these unfair 
labor practices are unfair labor practices affecting com- 
merce within the meaning of the act. 


2. Basis of the Charge (Be specific as to facts, names, ad- 
dresses, plants involved, dates, places, ete.) 


The Employer interfered with, coerced and restrained 
its employees in violation of their rights guaranteed b 
Section 7 of the Act. Since the middle of July, 1957, 
the Employer, through its agents, supervisors and repre- 
sentatives: (1) threatened the employees that the plant 
would be closed if I.U.E. Won an NLRB election; (2) 
threatened emyloyees with loss of future job opportunities 
if they did not renounce I.U.E.; (3) interrogated em- 
ployees as to their union sympathies; (4) threatened em} 
ployees with loss of future work and job opportunities if 
they supported I.U.E.; (5) conspired with, caused and en-+ 
couraged various persons in the community to threaten 
Employer’s employees with loss of employment if LU.E! 
became the bargaining agent; (6) conspired with, caused 
and encouraged various persons in the community td 
threaten Employer’s employees with economic reprisals 
if they supported I.U.E.; (7) The Employer stirred up 
racial tensions, thereby creating a fear of loss of employ- 
ment and a fear of personal injury to the employees if 
thy supported I.U.E.; (8) the Employer conspired with, 
caused and encouraged various persons in the community) 
to stir up racial tensions for the purpose, and with the re- 
sult that, employees were put in fear of loss of employ-) 
ment and in fear of personal injury for support of I.U.E. 


3. Full Name of Party filing Charge (if labor organization, 
give full name, including local name and number) 


International Union of Electrical, Radio and Machine | 
Workers, AFL-CIO 


4. Address (Street and number, city, zone, and State) 
1126 16th Street, N. W., Washington 6, D. C. 
Telephone No. EXecutive 3-6094 
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5. Full Name of National or International Labor Organiza- 
tion of Which It Is an Affiliate or Constituent Unit 
(Te be filled in when charge is filed by a labor organ- 
ization ) 


6. Address of National or International, if any (Street and 
number, city, zone, and State) 


Telephone No. 
7. Declaration 


I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge and 
belief. 

By Epmonp F. Rovwer 
(Signature of representative or person 
filing charge) 


Edmond F. Rovner 
Assistant General Counsel 


September 12, 1957 (Title, if any) 
(Date) 


Willfully false statements on this charge can be punished 
by fine and imprisonment (U. S. Code, Title 18, Section 80) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTEENTH REGION 


Case No. 15-CA-1093 
Neco Execrrican Propucts Corporation 
and 
InTerNationaL Union or Execrrican, Rapio aND 
Macuine Workers, AFL-CIO 
Complaint and Notice of Hearing 


It having been charged by International Union of Elec- 
trical, Radio and Machine Workers, AFL-CIO (herein 
called the Union) that Neco Electrical Products Corpora- 
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tion (herein called Respondent) has been engaging in and 
is engaging in unfair labor practices affecting commerce 
as set forth and defined in the National Labor Relations 
Act, as amended, 61 Stat. 136 (herein called the Act), the 
General Counsel of the National Labor Relations Board 
(herein called the Board) on behalf of the Board, by th 
undersigned Regional Director, issues this Complaint aad 
Notice of Hearing pursuant to Section 10(b) of the Act 
and Section 102.15 of the Board’s Rules and Regulations, 


Series 7: 


1, 


Respondent, a Delaware corporation, and a wholly owned 
subsidiary of Northern Electric Company, an Illinois cor- 
poration, has its principal office and place of business in 
Bay Springs, Mississippi, and is, and at all times ma- 
terial herein has been, engaged in the business of man. 
ufacturing, selling and shipping electric blankets. During 
the year ending December 31, 1957, which period is repre- 
sentative of all times material herein, Respondent manv- 
factured finished products valued in excess of $50,000, 
which were sold and shipped from Respondent’s Bay 
Springs, Mississippi plant directly to customers located) 
outside the State of Mississippi. | 


2. 

The Union is a laobr organization within the meaning 
of Section 2(5) of the Act. 

3. 


The charge against the Respondent in Case No. 15-CA- 
1093 was filed by the Union with the undersigned on Sep- 
tember 12, 1957, a true copy of which was duly served on 
Respondent on or about September 17, 1957. 


4. 


Respondent, by its supervisor and agent, Paul Lightsey, 
at its Bay Springs, Mississippi establishment, on or about 
the dates indicated below, engaged in the following acts 
and conduct: 
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(a) On or about August 23 and August 29, 1957, threat- 
ened employees with the possibility of the plant shut- 
ting down or curtailment of work opportunities in the 
event the Union won the representation election; 


(b) On or about August 20, 1957, interrogated em- 
ployees about their union membership, desires, activities 
and feelings. 


5. 


Respondent, by its supervisor and agent, Helen Rhodes, 
at its Bay Springs, Mississippi establishment, on or about 
the dates indicated below engaged in the following acts 
and conduct: 


(a) On or about August 24, 1957, threatened employees 
with the possibility of the plant moving from Bay Springs, 
Mississippi, in the event the Union won the representation 
election ; 


(b) On or about August 29, 1957, interrogated employees 
about their union membeship, desires, activities and feel- 
ings and about the union affiliations, desires, activities and 
feelings of other employees; 


(c) On or about September 2, 1957, threatened em- 
ployees with the possibility of economic reprisal unless 
they discontinued all interest, affiliation and activities in 
behalf of the Union; 


(d) On or about September 2, 1957 threatened an em- 
ployee with loss of employment opportunities and other 
economic reprisal unless she resigned from the Respond- 
ent’s employ before the representation election. 


6. 


Respondent, in or about the latter part of August, 1957, 
by its supervisor and agent, Lucy Mae Montgomery, at its 
Bay Springs Mississippi establishment, interrogated em- 
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ployees as to their union membership, desires, activities 
and feelings. 


i 


Respondent, in or around the latter part of August, 1957, 
by its supervisor and agent, Hilla Fair Poore, at its Bay 
Springs, Mississippi establishment, interrogated employees 
as to their union membership, desires, activities and feel. 
ings. 


8. 


Respondent, on or about September 5, 1957, by its su- 
pervisor and agent, Grady Knotts, at is Bay Springs, Mis- 
Sissippi establishment, advised an employee that he was 
making a mistake in acting as the union observer in the 
election and should not do so. 


9. 


Respondent, on or about August 26, 1957, by its super- 
visor and agent, Supervisor Tubb, questioned an employee 
concerning the union meetings and union activities of its 
employees. 


10. 


Respondent, on or about August 26 and August 30, 1957, 
published and caused to be circulated to its employees 
letters directed to its employees containing threats of eco- 
nomic reprisal in the event the Union won the representa- 
tion election. 


11. 


The acts of the Respondent Company described in para- 
graphs 4 through 10 above, constitute unfair labor prac- | 
tices affecting commerce within the meaning of Section 
8(a)(1) and Section 2 (6) and (7) of the Act. 
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Pieast Taxe Norice that on the 3rd day of February, 
1959, at ten o’clock in the forenoon (CST), at: 


Courtroom 
Jasper County Courthouse 
Bay Springs, Mississippi 


a hearing will be conducted before a duly designated Trial 
Examiner of the National Labor Relations Board on the 
allegations set forth in the above Complaint, at which time 
and place you will have the right to appear in person, or 
otherwise, and give testimony. 


You are further notified that, pursuant to Sections 102.20 
and 102.21 of the Board’s Rules and Regulations, the Re- 
spondent shall file with the undersigned Regional Director, 
acting in this matter as agent of the National Labor Rela- 
tions Board, an original and four (4) copies of an answer 
to said Complaint within ten (10) days from the service 
thereof and that unless it does so all of the allegations in 
the Complaint shall be deemed to be admitted to be true 
and may be so found by the Board. 


Dated at New Orleans, Louisiana, this 3rd day of Decem- 


ber, 1958. 
/s/ Joun F. LeBus 


John F. LeBus, 
Regional Director 
National Labor Relations 
Board 
Fifteenth Region 
820 Lowich Building 
2026 St. Charles Avenue 
New Orleans 13, Louisiana 
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Answer 


Now comes Nzco Execrarcan Propucts Corporation by 
and through its attorneys, Seyfarth, Shaw, Fairweather 
and Geraldson, and for answer to the complaint heretofore 
filed in this cause, says: : 


1. Respondent admits the allegations of paragraph 1] 
of said complaint. | 
2. Respondent neither admits nor denies the allegations 
of paragraph 2 of said complaint, such matter not being 
within its knowledge. 


3. Respondent admits the allegations of paragraph 3 
of said complaint. | 


4. Respondent denies each of the allegations of para- 


graph 4 of said complaint. 


5. Respondent denies each of the allegations of para- 
graph 5 of said complaint. 


6. Respondent denies the allegations of paragraph 6 of 
said complaint. 


7. Respondent denies the allegations of paragraph 7 
of said complaint. 


8. Respondent denies the allegations of paragraph 8 
of said complaint. 


9. Respondent denies the allegations of paragraph 9 
of said complaint. 


10. Respondent denies the allegations of paragraph 10 
of said complaint. 


11. Respondent denies the conclusions of law set forth 
in paragraph 11 of said complaint. 
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Dated at Chicago, Illinois, this 12th day of December, 
1958. 


Neco Exectricat Propucts Corporation 


By HE, Auuan Kovar, Attorney 
Serrartu, SHaw, FarmwEaTHER 
& GERALDSON 
231 South La Salle Street 
Chicago 4, Illinois 
FRanklin 2-7810 
Of Counsel: 


Mr. Davip C. WELCH 
Wetcx, Gipses & GRAVES 
First National Bank Bldg. 
Laurel, Mississippi 


IR-575 
Bay Springs, Miss. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


Case No. 15-CA-1093 
Neco Etvecrrica, Propuctrs CorPoRaTIon 
and 


InrerwationaL Union or Eecrrican, Rapio AND 
Macurne Workers, AFL-CIO 


Mr. Sewall S. Fine, for the General Counsel. 


Messrs. Seyfarth, Shaw, Fairweather & Geraldson, of 
Chicago, Ill., by Mr. E. Allan Kovar, and Messrs. Welch, 
Gibbs & Graves, of Laurel, Miss., by Mr. David C. Welch, 
for the Company. 
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Mr. Edmond F. Rovner, of Washington, D. C., and Mr, 
Collins Pridgen, of Bay Springs, Miss., for the Union. 


Intermediate Report and Recommended Order 


Bucuanan, Trial Examiner: The complaint herein al- 
leges that on various dates in August and September 1957 
the Company violated Section 8 (a) (1) of the National 
Labor Relations Act, as amended, 61 Stat. 136, by threat- 
ening plant shutdown or removal, curtailment of work, 
or other economic reprisal if the Union won the representa- 
tion election, which was held on September 6, and economic 
reprisal against employees unless they discontinued their 
union interest and activities or resigned from their employ- 
ment before the election; interrogated employees concern- 
ing their own and other employees’ union membership, 
activities, and feelings; and advised an employee that he 
was making a mistake in acting as union observer in the 
election and that he should not do so. The answer denies 
the allegations of unfair labor practices. 


A hearing was held before me at Bay Springs, Missis- 
sippi, on February 3, 1959. At the conclusion of the hear- | 
ing counsel were heard in oral argument, and pursuant to 
leave granted to all parties, briefs have been filed by the 
Company and the Union, the therefor having been extended. 
The Union’s brief touches lightly on the issues before us. 
Apparently unintentionally since it does not appear to be 
characteristic of counsel as I observed him, that brief states 
that with respect to certain offers of proof by the Union 
and its motion to amend based thereon ‘‘the Trial Exam- 
iner has indicated that his views are already fixed.’’ The 
fact is that counsel came fully prepared and did in detail | 
argue the points at issue, and repeatedly, so that there is 
no question of either denial of opportunity for him to state 
his position fully or denial to the Trial Examiner of full 
basis for making his ruling thereon. With such complete, | 
even repetitious discussion, there is no need for a decisional 
rehash of the arguments and ruling however much more 
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weighty this report might thereby become and however 
much counsel, even if still unhappy over the ruling, might 
be satisfied that views, if mistaken, were not ‘‘fixed.”’ 


While contending that the matters embraced in his offer 
of proof are material ‘‘as background”’ to the issues framed 
by the pleadings as they exist without amendment, counsel 
renews his quarrel with the General Counsel because of 
the express omission of the allegations which he seeks to 
include, and urges, as he did at the hearing, that the 
complaint be amended. Notice, after full argument, that 
the matters would not be covered in the Intermediate Re- 
port and that the ruling ‘‘need not be repeated’’ should be 
regarded, as it was intended, as sparing all counsel the 
burden of further argument on the issue while enabling 
them to concentrate on the issues remaining before us; 
this without concern that views are fixed to any extent 
beyond that inherent in any decision or ruling. The excep- 
tions noted at the hearing can of course be taken to the 
Board. 


It is quite correct that the test is not the effect of inter- 
ference but the tendency of acts or words to interfere. 
Despite a colloquy in which it was agreed that the purpose 
was to show what the effect ‘‘might have been,’’ it was 
repeatedly pointed out that this was outside the issues. 
Aside from any question of right or authority to amend 
as urged by the Union, it may be noted here that almost 
2 months after the hearing herein it was reported that a 
United States Senator was proposing amendment of the 
Act so that Board-conducted elections would be set aside 
when appeals are made to race prejudice; the proposal 
cited ‘‘a gaping hole’’ which now exists. The Union is 
here seeking to plug that alleged hole by a shorteut method 
of quasi-judicial pronouncement instead of legislative en- 
actment even while such enactment is being considered. 
The ‘‘social attitudes’’ which the Union decries, the ‘‘mo- 
tives for the post-bellum industrialization of the South,’’ 
resistance to school integration in Mississippi, Arkansas, 
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and Tennessee, and action taken under other laws ar 
simply not an issue here, and we do not even get to th 
point of deciding whether certain letters, speeches, ete., 
are violative under the Act as it now reads and without 
any proposed or promised amendment. 


Upon the entire record in the case and from my observa- 
tion of the witnesses, I make the following: 


Findings of Fact (with reasons therefor) 


I. The Company’s business and the | 
labor organization involved 


It was admitted and I find that the Company, a Delaware 
corporation with principal office and place of business in 
Bay Springs, Mississippi, manufactures, sells, and ships 
electric blankets; and that during a representative year iti 
manufactured products valued at more than $50,000, which 
were sold and shipped from the Bay Springs plant directly, 
to customers outside the State of Mississippi. I find that 


the Company is engaged in commerce within the meaning 
of the Act. I also find that the Union is a labor organiza- 
tion within the meaning of the Act. 


II. The alleged violation of Section 8 (a) (1) 


At the close of the General Counsel’s case his motion to 
dismiss several allegations was granted. This served also. 
to remove the issue of supervisory status, the Company | 
having earlier stipulated that only some of the various 
persons named in the complaint were supervisors within | 
the meaning of the Act. 


A. Grady Knotts 


The allegation here was only that Supervisor Knotts had 
on or about September 5 “‘advised an employee that he 
was making a mistake in acting as the union observer in 
the election and should not do so.’? Early questioned con- 
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cerning this, the General Counsel declared that it was no 
mere advice by Knotts, but a threat. The testimony in 
support of this allegation is only that when employee Tubbs 
said on September 5 that he would not be in the next 
morning since he was going to be an observer for the Union 
at the representation election, Knotts replied, ‘‘That is 
where (you) made another mistake, being an observer for 
the union.’’ Questioned further by the General Counsel, 
Tubbs stated that Knotts did not tell him ‘‘to do it or 
not to do it or what to do.’’ If this was a threat as dis- 
tinguished from an expression of opinion (like saying that 
Tubbs was on the wrong side) without any suggestion of 
implementation, the evidence does not so indicate. Nor 
does Tubbs appear to have so regarded it. I do not find 
violation here. 


B. Jack M. Tubb, Jr. 


It is alleged that Supervisor Tubb questioned an em- 
ployee concerning employees’ union meetings and activities. 


In this connection the General Counsel had to rely on the 
testimony of James, a personnel secretary, whatever her 
reluctance or hostility. The latter testified that, contrary 
to Tubb’s advice, she attended a union meeting in response 
to a general invitation on a handbill, and that she had a 
conversation with Tubb about it the next day; she did not 
recall whether Tubb asked who was at the meeting, but 
she did tell him approximately how many attended. Shown 
a copy of an affidavit which she had executed, she declared 
only that it stated her belief that Tubb might have asked 
her who was at the meeting. Aside from Tubb’s testimony 
that James volunteered the information that she had at- 
tended the meeting, and the question whether James’ state- 
ment of belief that Tubb ‘‘might’’ have asked her would 
support a finding of actual violative interrogation, the 
latter did not at the hearing adopt her affidavit: while she 
recalled what the affidavit said, as noted, she did not now 
recall her conversation with Tubb. This allegation of the 
complaint has not been adequately supported. 
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C. The Company’s letters 


On August 26 and 30 the Company sent to all but a few 
of its employees letters which allegedly contained threats 
of economic reprisal in the event the Union won the election. 
Having read these letters, I can appreciate the General 
Counsel’s early deferment of argument or attempt to show 
in what respects they were violative, and his subsequent 
failure to perform. I find no “general tone’? of threat in 
these letters. A single minatory note is found in the state 
ment, ‘If the Union tries to force us to pay more than 
our business allows, we’ll be forced to close down.’’ But 
this is a statement of untoward result which might be 
brought on by the Union, or the kind which has been found 
to be lawful,’ rather than a threat of voluntary action by 
the Company. These letters were not violative. 


D. Paul L. Lightsey 


Former employee Lewis was clearly fearful, but he as 
clearly insisted that he did not recall what was said during 
a conversation between himself and Supervisor Lightsey in, 
the men’s room about August 20. Confronted with hi 
statement to a Board field examiner, Lewis then testified 
that he did recall the conversation with Lightsey as de- 
scribed in that statement. He now had it first that Lightsey 
asked whether he had changed his mind about the Union; 
then that Lightsey did not say “about the union’’; and 
finally that Lightsey, not mentioning the Union, said that 
Lewis knew what he was talking about. 


Lightsey would hardly have been coy in this respect in 
view of the Union’s notice to the Company on August 5 
that Lewis was a member of the Organizing Committee. 
Nor would Lewis have said that he knew nothing about the 
Union some 2 weeks after that letter was sent to the Com- 
pany. But if Lewis, confronted with his written statement, 
made an attempt to support it, I cannot rely on such testi- 


1Cf. Cary Lumber Company, 102 NLRB 406, 409, 
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mony as his to find a violation in any respect. This is not 
to say that I rely on Lightsey’s denials. As we shall next 
see, in connection with Foley’s testimony, I believe that 
Lightsey did unlawfully threaten. But however ‘‘con- 
sistent’? it may appear to base similar findings on Lewis’ 
testimony, the latter even if true in some respects is too 
unreliable. I find therefore that, whatever Lightsey may 
have said, the credible evidence does not show that he 
unlawfully questioned or threatened Lewis. 


W. R. Foley, who impressed me as truthful, testified that 
about August 29 he asked Lightsey what the latter thought 
about the rumor in the plant that, if the Union came in, 
“‘the plant would leave’’; and that Lightsey replied that 
“the ecouldn’t say whether the plant would move or not, but 
he would say that two of our biggest customers, Sears 
Roebuck and Rexall wouldn’t do business with a union com- 
pany because of the fear of shortage of products due to 
strike. He did say if we lost these two big orders that 
possibly we would be cut down to three or four days in 


operation a week. If we didn’t sell the products we couldn’t 
make it.’’ I do not credit Lightsey’s denials; nor was he 
merely answering the question put to him. Such a predic- 
tion of loss of work if employees vote for a union, based on 
unsupported anticipation of reaction by customers, is a 
threat in violation of the Act.? 


E. Kathryn Helen Rhodes 


Foley testified further that on August 24, when he asked 
another supervisor about the rumor that the plant would 
move if a union came in, Supervisor Rhodes came up to 
them and said, ‘‘Mr. Ed Russell (president of the Com- 
pany) doesn’t own a thing in this plant that is bolted down 
where he can’t move it.’? The complaint alleges that this 
oceurred on or about August 24. The exact date is not of 
such moment here as to discredit Foley’s testimony if 


2 New Madrid Manufacturing Company, 104 NLRB 117, 118. 
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Rhodes was not at work on August 24. Rhodes impressed 
me as partisan to the point where she would and did make 
unlawful threats. I do not credit her denial, and I find 
that she unlawfully threatened removal of the plant if it 
were unionized. | 


Mrs. M. H. Foley testified that on September 3, some 
time after she had told Rhodes that she was going to quit, 
Rhodes urged her to quit at once and suggested that, t 
clear her skirts so that she might be able to return at a 
later date, she sign a statement in the office to the effect 
that she would not vote for the Union. Here was an unlaw- 
ful threat of loss of reemployment opportunity unless Foley 
indicated that she would not support the Union. | 


Rhodes appears to have considered Foley to be a good 
worker despite her union sympathy. Her requests for leave 
may have provided convenient opportunity to terminate 
her employment. But the fact that the Company did not 
seize those earlier opportunities does not lessen the proof, 
which I credit, that Rhodes did threaten her. As we shall 
note infra, Foley returned from her leave some 10 days 
prior to this threat. 


I credit employee Williamson’s testimony, which further 
indicates Rhodes’ persistence, that the latter told her that 
she liked Mrs. Foley, suggested that Williamson talk to 
her about her union activities, and offered to go into the 
office with Williamson if she too was ‘‘mixed up’’ with the 
Union. But whatever Rhodes had in mind when she spoke 
with Williamson, these remarks were not alleged to be a 
threat or a violation. As for interrogation here, which is 
alleged, Rhodes’ statement that if Williamson was ‘‘mixed 
up with the union it wasn’t too late’’ was not a question; 
she neither called for nor elicited a reply. Rhodes did ask 
Williamson whether she knew that Mr. Foley was mixed up | 
with the Union. This was not so much an inquiry as, 
judging from Williamson’s reply that it did not matter 
to her, a statement of fact in question form. I find no 
unlawful interrogation. 
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Considerable collateral testimony was received to im- 
peach Mrs. Foley’s credibility. Thus she testified on cross- 
examination that, when she left, the girls took up a collec 
tion and gave her two gifts, and that they were handed to 
her by Duckworth, a forelady under Rhodes. If 1 of the 
2 gifts was actually from Duckworth, there was no more 
than an omission of detail by Foley, not necessarily a mis- 
statement. Nor is she unreliable because she testified that 
Rhodes was her supervisor while Duckworth (a supervisor 
within the meaning of the Act) was her forelady. Clearly 
Foley testified that Duckworth’s rank had been higher than 
her own. Duckworth had in fact been subordinate to Rhodes 
at one time, and even later Rhodes and Duckworth at times 
exchanged duties, so that Foley might reasonably have be- 
lieved that Rhodes was still her supervisor. 


Nor is Mrs. Foley’s statement when claiming unemploy- 
ment compensation that she was unemployed contrary to 
her earlier remark to Duckworth that she wanted to care 
for her children and go into business. Neither does her 
intention, or hope, on quitting, to go into business contra- 
dict her testimony that she was not employed in a cafe when 
she filed her unemployment compensation claim. That the 
claim was denied is not strange since she had quit her 
employment on September 6; nor do we know the basis for 
that denial, nor what evidence was offered in that proceed- 
ing. The evidence before us indicates that, intending to 
quit, Foley stayed on until the representation election, then 
quit. Such interest and partisanship do not themselves 
destroy her credibility as I find it. Counsel for the Com- 
pany to the contrary notwithstanding, the fact that Foley 
was allowed to stay away from work in August, and her 
statement of intention to quit, followed by her quitting, do 
not indicate that the threat of September 3 was not made. 


Neither does the fact that Rhodes did not work on Sep- 
tember 2, which was Labor Day, affect the finding herein. 
The complaint alleged this violation as on or about Sep- 
tember 2; Foley testified that it occurred on September 3. 
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F. Disavowal 


On or about August 5 the Company posted a three- 
paragraph notice on the bulletin board. The first two 
parapraphs refer to ‘‘the battle for ... dues and fees and 
assessments,’’ and the Union’s campaign promises. The 
third paragraph reads as follows: 


We will let you know about further developments. Tn 
the meantime, if anyone threatens you please let us 
know immediately. We will take steps to stop that 
kind of conduct. 


The acts described and the ‘‘further developments”’ were 
clearly those of the Union. This was a warning and a 
promise to take action against threats by the Union! It 
cannot reasonably be construed as a disavowal of threats 
by company representatives approximately 3 weeks later. 


By contrast, the possibility of promises and threats by 
the Company is clearly described in a memorandum dated 
and distributed among supervisory personnel on the samé¢ 
day, August 5. Here the supervisors were informed that 
they were not allowed under the law, and the Company 
did not want them, to threaten, bribe, or make promises ta 
employees. This and similar oral instructions by the 
Company to its supervisors do not exculpate it where, ag 
here shown, its representatives did not heed them and 
where the contents of the instructions were not made known 
to the employees. 


The notice to employees and the memorandum to super- 
visory personnel are quite in order. But they do not con- 
stitute disavowals so as to affect the violations found or, 
as contrary evidence, the findings of fact. Further in con- 
nection with the question of disavowal, Rhodes testified 
that at one supervisors’ meeting President Russell said 
that he had heard a rumor that the plant would close, and 
that it was not true. Russell was not the only company 
representative who heard that rumor. Yet neither the 
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Company nor its supervisors appear ever to have told 
employees that the rumor was not true. 


III. The effect of the unfair labor 
practices upon commerce 


The activities of the Company, set forth in Section II, 
above, occurring in connection with the operations de- 
scribed in Section I, above, have a close, intimate, and 
substantial relation to trade, traffic, and commerce among 
the several States, and tend to lead to labor disputes bur- 
dening and obstructing commerce and the free flow of 
commerce. 


IV. The remedy 


Having found that the Company has engaged in and is 
engaging in certain unfair labor practices affecting com- 
merce, I shall recommend that it cease and desist there- 
from and take certain affirmative action in order to effectu- 
ate the policies of the Act. 


It has been found that the Company, by threats of shut- 
down and removal if the Union won the representation 
election, and of loss of reemployment opportunity because 
of support of the Union, interfered with, restrained, and 
coerced its employees in violation of Section 8 (a) (1) 
of the Act. I shall therefore recommend that it cease 
and desist therefrom any like or related conduct. 


Upon the basis of the above findings of fact and upon 
the entire record in the case, I make the following: 
Conclusions of Law 


1. International Union of Electrical, Radio and Machine 
Workers, AFL-CIO, is a labor organization within the 
meaning of Section 2 (5) of the Act. 


2. By threats of shutdown and removal and of loss of 
reemployment opportunities, thereby interfering with, re- 
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straining, and coercing its employees in the exercise of 
the rights guaranteed in Section 7 of the Act, the Company 
has engaged in and is engaging in unfair labor practices 
within the meaning of Section 8 (a) (1) of the Act. 


3. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce, within the meaning of Sec- 
tion 2 (6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and 
conclusions of law, and upon the entire record in the case, 
I recommend that the Company, Neco Electrical Products 
Corporation, Bay Springs, Mississippi, its officers, agents, 
successors, and assigns, shall: | 


1. Cease and desist from: 


(a) Threatening to shut down or remove the plant if 
the Union wins a representation election, and to deny re- 
employment to employees who do not declare their with- 
drawal of support from the Union; and 


(b) In any like or related manner interfering with, 
restraining, or coercing its employees in the exercise of 
rights guaranteed in Section 7 of the Act. | 


2. Take the following affirmative action, which I find 
will effectuate the policies of the Act: 


(a) Post at its plant in Bay Springs, Mississippi, Hoes 
of the notice attached hereto and marked “‘ Appendix.’ 
Copies of said notice, to be furnished by the Regional] 
Director for the Fifteenth Region, shall, after being duly’ 
signed by the Company’s representative, be posted by the 
Company immediately upon receipt thereof, and be main- 
tained by it for sixty (60) consecutive days thereafter, in 
conspicuous places, including all places where notices to 
its employees are customarily posted. Reasonable steps 
shall be taken by the Company to insure that said notices 
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are not altered, defaced, or covered by any other material; 
and 

(b) Notify the Regional Director for the Fifteenth 
Region, in writing, within twenty (20) days from the receipt 
of this Intermediate Report and Recommended Order, what 
steps have been taken to comply herewith. 


It is further recommended that unless the Company shall 
within twenty (20) days from the receipt of this Inter- 
mediate Report and Recommended Order, notify said Re- 
gional Director, in writing, that it will comply with the 
foregoing recommendations the Board issue an order 
requiring said Company to take the action aforesaid. 


Dated at Washington, D. C., this day of April 1959. 


Lioyvp BucHanan 
Lloyd Buchanan 
Trial Examiner 


TR-575 
Appendix 


NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
Tae RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the Labor Management Relations 
Act, we hereby notify our employees that: 


We Wu Nor threaten to shut down or remove our 
plant if InrernationaL Union or Execrrican, Rapio 
aND Macuine Workers, AFL-CIO, or any other labor 
organization wins a representation election conducted 
by the Board; or to deny reemployment to employees 
who do not declare their withdrawal of support from 
a labor organization. 
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We Wuz Nor in any like or related manner interfere 
with, restrain, or coerce our employees in the exercise 
of the right to self-organization, to form labor organ- 
izations, to join or assist INTERNATIONAL UNIon oF 
EecrricaL, Rapio anp Macuine Workers, AFL-CIO, 
or any other labor organization, to bargain collectively 
through representatives of their own choosing, and to 
engage in other concerted activities for the purpose 
of collective bargaining or other mutual aid or pro- 
tection, or to refrain from any or all of such activities, 
except to the extent that such right may be affected 
by an agreement requiring membership in a labor 
organization as a condition of employment, as author- 
ized in Section 8 (a) (3) of the Act. 
| 

All of our employees are free to become, remain, or to 
refrain from becoming or remaining, members in good 
standing of InTERNaTIoNaL Union or Exzcrricat, Rapio 
anD Macutne Workers, AFL-CIO, or any other labor organ; 


ization except to the extent that this right may be affected 
by an agreement in conformity with Section 8 (a) (3) of 
the Act. | 


Neco Execrrican Propucrs CorPoRATION 
(Employer) 


(Representative) (Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by 


any other material. | 


Decision and Order 


On April 14, 1959, Trial Examiner Lloyd Buchanan issued 
his Intermediate Report in the above-entitled proceedings, 
finding that the Respondent had engaged in and was en- 
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gaging in certain unfair labor practices and recommending 
that it cease and desist therefrom and take certain affirma- 
tive action, as set forth in the copy of the Intermediate 
Report attached hereto. Thereafter, the Respondent and 
the Charging Party filed exceptions to the Intermediate 
Report and supporting briefs. 


Pursuant to the provisions of Section 3 (b) of the Act, 
the Board has delegated its powers in connection with this 
case to a three-member panel. 


The Board has reviewed the rulings of the Trial Exam- 
iner made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
The Board has considered the Intermediate Report,’ the 
exceptions, the briefs, and the entire record in the case, 
and finds merit in one of the Respondents exceptions. 
Accordingly, the Board adopts the findings, conclusions, 
and recommendations of the Trial Examiner with the 
modification set forth below. 


We do not agree with the Trial Examiner’s finding that 
supervisor Lightsey’s statement to employee W. R. Foley 
constituted threats in violation of the Act. In response to 
a question by Foley, Lightsey replied that the Respondent 
might lose two of its biggest customers if the Union came 
in, that these two customers wouldn’t do business with a 
union company for fear of a shortage of products due to a 
strike, and that if the Respondent lost these two big orders 
there might possibly be a cutback in operations. We find 
that these statements are no more than predictions of pos- 
sible future actions of third parties, should the Union win 
the election. As the statements contained no threats that 
the Respondent would take any steps to induce the hap- 


1 At one point in the Intermediate Report, the Trial Examiner refers to 
Supervisor Rhodes’ interrogation of Williamson about ‘‘Mr.’’ Foley. The 
record and the Report both reveal that the conversation in question con- 
cerned Mrs. Foley, another employee. This inadvertent error in the Report is 
corrected accordingly. 
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pening of future events, we find that they were privileged 
under Section 8 (¢c) of the Act and therefore do not con- 
stitute violations of Section 8 (a) (1)2 


The test of interference, restraint and coercion under 
Section 8 (a) (1) of the Act turns on whether it may 
reasonably be said that the conduct in which the employer 
or its representative engaged tends to interfere with the 
free exercise of employee rights under the Act. The 
illegal activities occurred here during an election cam- 
paign, and consisted of a threat to close the plant and a 
threat to deny reemployment opportunities to an employee 
unless she disavowed the Union. Because of the timing 
and nature of the threats, these activities go to the ve 
heart of the Act and indieate a purpose to defeat the 
employees’ self-organization.t In these circumstances 
unlike our dissenting colleague, we find that the Violations 
cannot be dismissed as isolated, and that the purposes o 
the Act will be thwarted unless a remedy is provided. 


ORDER 


Upon the entire record in this case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that the Respondent, Neco Electrical Products Cor- 
poration, Bay Springs, Mississippi, its officers, agents, 
successors and assigns, shall: 


1. Cease and desist from: 


(a) Threatening to shut down or remove the plant if | 
the Union wins a representation election, or threatening to 
deny reemployment to employees who do not declare their 
withdrawal of support from the Union; 


2See Southwester Co., 111 NLRB 805; Safeway Stores, Inc., 122 NLRB 
No. 160. 


3M. L. B. B. v. Illinois Tool Works, 153 F. 24 811 (7th Cir., 1946) ; 
American Freightways Co., 124 NLRB No. 1, 


4See Hancock Trucking, Inc., 109 NLRB 80, 85, 
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(b) In any like or related manner interfering with, re- 
straining or coercing employees in the exercise of the 
rights guaranteed in Section 7 of the Act, except to the 
extent that such rights might be affected by an agreement 
requiring membership in a labor organization as a condi- 
tion of employment, as authorized by Section 8 (a) (3) 
of the Act. 


2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 


(a) Post in conspicuous places at its plant in Bay 
Springs, Mississippi, including all places where notices 
to employees are customarily posted, copies of the notice 
attached hereto and marked ‘‘Appendix.’* Copies of 
said notice, to be furnished by the Regional Director for 
the Fifteenth Region, shall, after being duly signed by 
Respondent’s representative, be posted by the Respondent 
immediately upon receipt thereof and maintained by it 
for sixty (60) consecutive days thereafter. Reasonable 
steps shall be taken by the Respondent to insure that said 
notices are not altered, defaced, or covered by any other 
material; 


(b) Notify the Regional Director for the Fifteenth Re- 
gion in writing, within ten (10) days from the date of this 
Order, as to what steps Respondent has taken to comply 
herewith, 


Dated, Washington D. C. 


SrerHen §. Bean, Member 
Joun H. Fannrna, Member 


NationaL Lasor RELATIONS BoarRD 
(Seay) 


5 In the event this Order is enforced by a decree of a United States Court 
of Appeals, the notice shall be amended by substituting for the words 
‘“PURSUANT TO A DECISION AND ORDER’’ the words ‘‘ PURSUANT TO A DECREE 
OF THE UNITED STaTes CouRT OF APPEALS, ENFORCING AN ORDER.’’ 
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Purp Ray Roperrs, Member, dissenting: 


I do not agree with my colleagues that a useful purpose 
can be served by issuing a cease and desist order based 
solely on the two minor 8 (a) (1) violations committed. 


In reaching this conclusion, I particularly note that 
shortly before the two incidents, which involved Rhodes, 
a minor supervisor, and affected, at most, only two em- 
ployees out of a total of over 400, the Respondent dis- 
tributed among the supervisors a memorandum specifically 
instructing them that, both under the law and pursuant to 
Respondent’s desire, they were not to threaten, bribe, or 
make promises to the employees. At the same time, the 
Respondent, by bulletin, informed the employees that i 
anyone threatened them they were to let the Responden 
know immediately. Although this action by the Responden 
did not legally exculpate it for the later statements mad 
by Supervisor Rhodes, it forcibly demonstrated, especial] 
in the absence of any other violations of any kind, that the 
incidents were isolated in nature, did not represent official 
policy of the Respondent and, therefore, were not of such 
a nature as would warrant a cease and desist order.’ 


Accordingly, I would dismiss the complaint. 


Pui Ray Ropcers, Member 


Natitonau Lasor RELAtIons Boarp 


4See Geilich Tanning Company, 122 NLRB No. 133 at p. 21; American 
Gilsonite Co., 122 NLRB No. 127, at p. 2; Sunset Lumber Products, 113) 
NLRB 1172, 1173. 
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Appendix 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A Decision anp ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby notify our employees that: 


We Wut Nor threaten to shut down or remove our 
plant if InrernationaL Union or Execrrican, Rapro 
anp Macuine Workers, AFL-CIO, or any other labor 
organization, wins a representation election, or threaten 
to deny reemployment to employees who do not declare 
their withdrawal of support from the said Union or 


any other labor organization. 


We Wut Nor in any like or related manner interfere 
with, restrain, or coerce our employees in the exercise 
of the right to self-organization, to form, join or assist 
InvernationaL Union or Ewectricat, Radio anp Ma- 
cHINE Workers, AFL-CIO, or any other labor organ- 
ization, to bargain collectively through representatives 
of their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or 
other mutual aid or protection, or to refrain from any 
and all such activities except to the extent that such 
right may be affected by an agreement requiring mem- 
bership in a labor organization as a condition of em- 
ployment, as authorized in Section 8 (a) (3) of the Act. 


All of our employees are free to become, to remain, or 
to refrain from becoming or remaining, members of INTER- 
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waTionaL Union or Euecrricat, Radio aND MacHINE 
Worxers, AFL-CIO, or any other labor organization. 


Neco Exectrica, Propucts Corporation | 
(Employer) 


(Representative) (Title) 
This notice must remain posted sixty (60) days from the | 


date hereof, and must not be altered, defaced, or covered | 
by any other material. 
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Excerpts From Transcript of Testimony 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTEENTH REGION 


Case No. 15-CA-1093 
In the Matter of: 
Neco Exectrica, Propucts Corporation 
and 


InternationaL Union or Execrricar, Rapio aNp MacHInE 
Workers, AFL-CIO 


Jasper County Courthouse, 
Bay Springs, Mississippi, 
Tuesday, February 3, 1959. 


Pursuant to notice, the above-entitled matter came on for 
hearing at 10:00 o’clock a.m. 


BEFORE: 
Liorp Bucuanay, Trial Examiner. 
APPEARANCES : 


Sewe.y §. Frye, 820 Lowich Building, 2026 St. Charles 
Avenue, New Orleans, Louisiana, appearing as Counsel 
for the General Counsel. 


KE. Auztan Kovar, 231 South LaSalle Street, Chicago, Illi- 
nois, appearing for the Respondent Company. 


Dav C. Wetcx, P. 0. Box 2008, Choctaw Station, Laurel, 
Mississippi, appearing for the Respondent Company. 


Epmunp F. Rovner, 1127 Sixteenth Street, N.W., Wash- 
ington, D. C., appearing for the Union. 


Coutins Princen, Box 34, Bay Springs, Mississippi, 
appearing for the Union. 


* * * * * 
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PROCEEDINGS 


Mr. Fine: Mr. Trial Examiner, at this time I would 

like to present for identification General Counsel’s 

consolidated Exhibit No. 1, consisting of the formal exhib- 
its. The first being 1-A, the Charge against the Employer 

filed by the International Union of Electrical, Radio and 

Machine Workers, AFL-CIO, filed with the Fifteenth 

8 Region of the National Labor Relations Board, New 
Orleans, Louisiana, on September 12, 1957. | 


(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 1-A for identification.) 


Mr. Fine: 1-B, the affidavit of service with registered re. 
turn receipt attached to a copy of a letter addressed to 
Neco Electrical Products Corporation, Bay Springs, Mis. 
sissippi, which is dated September 15, 1957. 


(Thereupon the document above referred to was marked 


General Counsel’s Exhibit No. 1-B for identification.) 


Mr. Fine: 1-C is the complaint in this matter signed by 
John F. LeBus, Regional Director of the Fifteenth Region 
of the National Labor Relations Board, New Orleans, 
Louisiana, with notice of hearing attached issued Decem- 
ber 3, 1958. 


(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 1-C for identification. ) 


Mr. Fine: 1-D is the affidavit of service of copies of the| 
complaint and notice of hearing dated December 3, 1958, | 
with attached registered mail return receipts signed by 
Jackie Ware, Neco Electrical Products Corporation, and | 
Tom Stansfield for the International Union of Electrical, 
Radio and Machine Workers, AFL-CIO. 
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9 (Thereupon the document above referred to was 
marked General Counsel’s Exhibit No. 1-D for 
identification.) 


Mr. Fine: The answer in this matter, 1-E, received 
in the Fifteenth Regional Office of the National Labor 
Relations Board on December 15, 1958. 


(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 1-E for identification.) 


Mr. Fine: Mr. Examiner, I would like to offer General 
Counsel’s formal exhibit, consolidated exhibit No. 1, in 
evidence. 

Trial Examiner: Any objection? 

Mr. Kovar: No objection. 

Trial Examiner: There being no objection, General 
Counsel’s Exhibits 1-A through 1-E are received as re- 
spectively identified. 


(The documents heretofore marked General Counsel’s 


Exhibits Nos. 1-A through 1-E for identification, were 
received in evidence.) 


Mr. Fine: Mr. Examiner, we have— 

Mr. Kover: Excuse me, Mr. Fine, if I might. I think 
this is the appropriate time to make an oral motion to 
dismiss the complaint on the following basis: 


On December 10, 1958, as Counsel for the Respond- 
10 ent in this matter I appeared in the Office of the 
Fifteenth Region and spoke to the Regional Director, 
Mr. LeBus, and the Chief Law Officer, Mr. Paschal, re- 
questing the opportunity to review the written and signed 
statements of the individuals who have been named as 
supervisors and as agents of the Respondent in this com- 
plaint. These statements had been made one year pre- 
viously in December of 1957. These individuals had been 
named as violating the National Labor Relations Act. 
Respondent was being held responsible for their alleged 
actions. 
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My request to review these statements as Counsel for 
the Respondent was denied. I at the same time showed 
the Regional Director and the Chief Law Officer signe 
and notarized requests from each of these individuals 
requesting the Regional Director and the Chief Law Officer 
to show their statements to me, and this request also was 
denied. | 

The denial of these requests was appealed to the General 
Counsel, and the General Counsel indicated that in his 
opinion I, as Counsel for the Respondent had no right 
to see these statements. I can assume only one of two 
things: Hither one, the denial of these requests is an 
admission that these people are not supervisors within 
the meaning of the Labor Act, and therefore the entire 
complaint should be dismissed, because obviously an em- 
ployer cannot be responsible for acts of non-supervisors 
or two, I can assume that the harassment and interference 

with our defense of this case is such that the 
11 entire complaint should be dismissed on the basis 
of the lack of due process that has been accorded 
the Respondent in this matter, and I so move at this time 
that this complaint be dismissed in its entirety. 

Trial Examiner: We won’t enjoin you of the assump- 
tion that you made on the one hand, Mr. Kovar; as far 
as the other ground or objection which you note is con- 
cerned, under the Board’s rules in the Ra-Rich Case, you 
will be entitled to the statements or to such statements 
as the General Counsel has when he calls the witnesses, | 
the documents being for purposes of cross examination. 
I assume, Mr. Fine, that if you have any statements, you | 
are prepared to turn them over in compliance with the 
Board’s ruling in the Ra-Rich Case. 

Mr. Fine: Yes, Mr. Examiner. 

Mr. Examiner, I would like for the record to show that 
on December 18 the Regional Office received letters from 
these alleged supervisors, these supervisors of the company, | 
requesting their affidavits. The letters were all written | 
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on the same typewriter on blank paper, signed evidently 
by the individuals, with the same wording, I guess it is 
the same thing, in each one. In a cover letter of December 
22, the Acting Regional Director, Mr. Paschal, sent them 
each a Photostatic copy of their affidavits, which I am 
sure Counsel for Respondent has had the opportunity 
to peruse. 
Mr. Kovar: I think I should note, Mr. Trial 
12 Examiner, that my assumption that the individuals 
named are not supervisors is not a spurious assump- 
tion, because in the eyes of the law the acts of the super- 
visors are the acts of the Respondent, so the refusal of the 
General Counsel to allow the Respondent to see what in 
law are his own statements, it seems to me, is either an 
admission on the General Counsel’s part that these people 
are not supervisors, and therefore the Respondent was 
not asking for his own statements or if that assumption 
is not proper, then it was an undue interference and har- 
assment and lack of due process afforded the Respondent 
in this matter. 
Trial Examiner: I think your position is clear on the 
record, Mr. Kovar. The motion is denied. 


* ” * * * * * * * * 


15 Trial Examiner: I understood Mr. Kovar to say 
that the General Counsel in his letter of November 

13th, was it, 18th, indicated that there was some limitation 
or there would be a limitation on any allegation of threats. 
Mr. Fine: No, sir. If I may explain, the appeal was 
based on not only the 8 (1), so alleged, but on the racial 
incidents and the answer to General Counsel was in sum- 
mary ‘‘Go ahead on the 8 (1), on the traditional 8 (1) 
solely.’? In other words, leave out the racial incidents. 
* * A * * * * * * * 
16 Trial Examiner: I have a question to ask the 


General Counsel. As I read Paragraph 8, the state- 
ment that a named supervisor advised an employee. I am 
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wondering whether that was mere advice or a violation 
under the Act? Is it not a statement of a view or an 
opinion? 
Mr. Fine: I think ‘‘advice’’ is used in the connotation of 
opinion with implied threat, 
Trial Examiner: I would distinguish between ‘opinion?’ 
and ‘‘threat’’, 
Mr. Fine: Then I would say ‘‘advised him with implied 
threat’’, leaving out the word ‘opinion’’, | 
17 Trial Examiner: I want to ask a question about 
something which has already been referred to. 
There were allegations that certain people are supervisors. 
I am wondering whether there is any issue in that con- 
nection with respect to all or any of those people. I am 
asking this question, gentlemen, for this reason: If in 
fact there is no issue or it is admitted that certain people 
are supervisors, it would be unnecessary to take proof, 
and I wouldn’t like to see proof offered and have counsel 
say later there is no issue in that respect. We would just 
be wasting time. If on the other hand there is a real 
issue— | 
Mr. Kovar: There is such an issue, not only the one 
raised by my earlier motion— 
Trial Examiner: Yes? | 
Mr. Kovar: —but there is an additional factual issue, 
Trial Examiner: With respect to all of these people 
named? 
Mr. Kovar: With respect to two of them. 
Trial Examiner: I wonder if we can stipulate that 
certain ones are supervisors and leave any question with 
respect to the others to be proved. 
Mr. Kovar: I would be glad to do so. The two with 
whom we would take factual issue as to their supervisory 
status are Lucy Mae Montgomery, who is the subject of 
Paragraph 6 of the complaint and Ella Fair Poore, 
18 who is the subject of Paragraph 7 of the complaint. | 
We would take no issue with respect to the super- | 
visory status of the other named individuals. 
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Mr. Fine: Could we stipulate? 

Trial Examiner: Would you note the others, please? 
I think the first one, Paragraph 4, is that Lightsey? 

Mr. Kovar: That’s right, Paul Lightsey. 

Paragraph 5, Helen Rhodes. In Paragraph 8, Grady 
Knotts. In Paragraph 9, called ‘‘Supervisor Tubb’’ is 
Jack Tubb. 

Trial Examiner: Jack Tubb. 

Mr. Kovar: Yes. 

Trial Examiner: Can it be stipulated then, gentlemen, 
that Lightsey, Rhodes, Knotts and Tubb are supervisors 
within the meaning of the Act? Is that correct? 

Mr. Fine: Yes. 

Mr. Kovar: Yes. 

Mr. Rovner: Yes. 

Trial Examiner: I wonder whether that is enough for 
General Counsel? Do you want to withdraw the allega- 
tions with respect to Montgomery and Poore? 

Mr. Fine: May I reserve the answer to that until after 
the trial? 

Trial Examiner: Well, the reason I asked is that if you 
withdraw, why, we have the factual issue of what was 
said and done by various people without any issue of 

supervisory status. If you press your allegations 
19 with respect to Montgomery and Poore, you would 
presumably undertake to prove supervisory status. 

Mr. Fine: Yes, that is the burden I have. 

Trial Examiner: Well— 

Mr. Fine: But I won’t have that burden now that we 
have stipulated the others. 

Trial Examiner: All right. 


* * * * * * * * * * 


20 Mr. Kovar: We will first stipulate that the letters 
dated August 26 and August 30 were sent out to 
the employees. 


Trial Examiner: All right. * * * 
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Trial Examiner: I am not curious about the names) of 
all the employees. Were these letters of August 26 and 
August 30 sent to the Company’s employees generally? 

Mr. Kovar: They were sent to the entire list of employ- 

ees on the pay roll at that time, with several excep- 
21 tions, however, and this may be the point that 

General Counsel wishes to raise. The mailing list 
was taken from the normal employee complement, from 
that list, however, five or six names were deleted, and the 
basis for the deletion was that three of them had been 
named to the Company as employee organizers for the 
Union, and two or three others had been noted handing 
out handbills, and so on advice of counsel employer did 
not send to those employees copies of these letters, but 
the letters were sent to everybody else. 


* * * ” * * 
Mary Helen Foley 


a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 

Trial Hxaminer: Give us your full name. 

The Witness: Mary Helen Foley. 

Trial Examiner: F-o-l-e-y? 

The Witness: Yes, sir. 

Trial Examiner: Where do you live? 

The Witness: Stringer, Mississippi. 


Direct Examination 


Q. (By Mr. Fine) Mrs. Foley, were you employed by 
the Neco Electrical Products Corporation? A. I was. 
Q. Where? A. Bay Springs. | 
Q. When were you employed there? A. From 1953 
through 1957, five years. 
Q. I want to direct your attention to September 3, 1937. 
Were you employed by the company at that time? A. 
I was. 


Q. And did you have a conversation with Helen Rhodes? 
A. I did. 
Q. And who is Mrs. Rhodes? A. My supervisor. 
Q. Was anyone else present during this conversation? 
A. No, there wasn’t. 
27 Q. Where did it take place? A. In the lobby of the 
Neco Plant. 


* * * * * * * 


The Witness: In the lobby of the Neco Plant. 

Q. (By Mr. Fine) Mrs. Foley, will you tell the Trial 
Examiner what was said during that conversation, please? 
A. I will. As I walked in to work that morning, Helen 
Rhodes asked me, she said, ‘‘Mary, are you still planning 
to quit work Friday?’’ I said, ‘‘Yes, that is my plans, 
but I haven’t signed a termination slip to that effect.”’ 
She says, ‘‘Well, if you are, suppose you quit now”’ and 
I asked her if she meant right then and she said, ‘‘Yes.’’ 
I told her that I couldn’t do it, and I asked her why and 
she said, ‘‘Well, Mary, you have been working with Neco 
too long to get messed up like you are being messed up.’’ 
And I asked her what she was talking about and she says 
the union deal and she says, ‘‘To clear your skirts where 
if you ever want to come back to work for Neco, go with 
me into the office with Mr. Todd, Mr. Russell and Mr. Tubb’’ 
and sign a slip saying that I would not vote for the union 
and would quit that day. I told her I couldn’t do it, that 
I had worked there too long for her to think that I would 
do that. She said, ‘‘Well, this is Tuesday—’’ 


The Witness: She said, ‘‘Well, you have got until 
28 Thursday to think it over’’ and I told her my an- 
swer was no. 
Trial Examiner: You told her when? 
The Witness: The morning that she asked me. 
Trial Examiner: You told her at that time? 
The Witness: Yes, sir, I told her my answer was no. 
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| 

Mr. Fine: That’s all I have of this witness, 
Examiner. 

Mr. Rovner: I have some other things I would like to 
bring out of this witness. I don’t know what order you 
would prefer. 

Trial Examiner: We can make this part of her direct 
examination. I take it you will not cover what Mr. Fine 
did, what the General Counsel has gone into? 

Mr. Rovner: No, sir, not at all. 

Q. (By Mr. Rovner) Mrs. Foley, did you receive any 
other letters—I’m sorry, let me first ask you have you 
seen General Counsel’s Exhibits 2 and 3? A. I have. 

Q. Did you receive copies of those letters? A. I did. 

Q. Did you receive any other letters from the employer? 
A. Well, we received several. 

Mr. Rovner: Could I have this marked. 

Trial Examiner: Is there any issue concerning other 
letters? 


Mr. Rovner: I believe there is. I have a letter 


29 with certain— 
Trial Examiner: No, I am wondering, I am looking 

at the complaint now. The complaint in Paragraph | 10 
alleges or refers to these two letters of August 26th and 
30th. 
Mr. Rovner: Well, this would tend to prove, sir, animus. 
It would tend to show background and as such I believe is 
admissible and is properly admissible, 
Trial Examiner: Is it your position, Mr. Rovner, that 
these letters of August the 26th and 30th do not themselves 
indicate a violation? 
Mr. Rovner: I believe that there is a violation in the 
letters of August 26th and 30th. What I am seeking to 
do is introduce an additional letter of August 21 with 
certain attachments that show the degree of animus that 
amplifies and serves as a background, and whether the 
letter of August 21 which is the one that I seek to intro- 
duce is or is not in and of itself a violation of the Act, 
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it is nonetheless evidence of extreme animus and the Board 
has said that this is properly introduced to show back- 
ground on such matters as where violations which did oceur 
require a Board remedy or whether they are isolated. 

Trial Examiner: Well, now, you are talking about some- 
thing else. Violations remain isolated regardless of prior 
acts which are not found to be violative. On the score of 
a point of isolation— 

Mr. Rovner: Bear with me one second. I have some— 

Trial Examiner: —that isolation isn’t removed 
30 if something else happens which is not found to be 
violative. 

Mr. Rovner: Well, the Board has for example received 
evidence of actions which occurred before the six months 
10 (B) period on the question of whether acts which oc- 
curred within the 10 (B) period were isolated or not and 
whether a remedy was required. I think that is but one 
example. 

Trial Examiner: I think we could safely say that if 
these letters which were admittedly sent to virtually all of 
the Company’s employees were violative you would have 
no question of isolated act. I am prepared to rule to that 
effect at this time. 

Mr. Kovar: I would submit, Mr. Trial Examiner, that 
counsel has answered the issue for himself when he indi- 
cated that the letter of August 21 was not violative. 

Mr. Rovner: I have not said that. 

Mr. Kovar: I would object to its introduction and I 
think counsel has answered it himself. 

Trial Examiner: When counsel assures me that some- 
thing that went before is necessary or helpful to under- 
standing something which is directly in issue, I am inclined 
to rely on that assurance and take it. I generally tell 
counsel when he speaks of background to come into the 
foreground. As a rule, this so-called background could 
keep us busy in many cases for a long time. It may not 
be so long here; it’s quite unnecessary, but I will 
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31 accept counsel’s statement to the effect that it will 
be helpful in some respect, though whether we refer 
to it later or in the intermediate report remains to be seen. 
All right. Has the witness told us that she received |a 
copy of that? 
Mr. Rovner: She has not yet seen them, but I am going 
to ask to have this marked as Charging Party or Inter- 
venor’s Exhibit 1, 
Trial Examiner: Make that Union Exhibit 1. 


(Thereupon the document above referred to was marke. 
Union’s Exhibit No. 1 for identification. ) 


Q. (By Mr. Rovner) Do you recognize that document 
that I have handed you, ma’am? A. I do. 
Q. Did you receive a copy of this? A. I did. 
Q. Did you receive it on or about the date shown there, 
which is August the 21st? A. Pardon? 
Q. Did you receive it on or about August 21st, 1957? 
A. I think so, 


Mr. Rovner: Could I have these documents marked as 
Union Exhibits 2, 3, 4, 5, 6 and 7? 


(Thereupon the documents above referred to were 


marked Union’s Exhibits Nos. 2, 3, 4, 5, 6 and 7 for iden+ 
tification. ) 


32 Q. (By Mr. Rovner) Now, there is a reference in 
the opening paragraph of a letter that has been 
identified as Intervenor’s Exhibit No. 1 that says, ‘‘Please 
take the next few minutes and study this letter and the 
enclosed clippings carefully. Your entire future way of| 
life may be involved’’, 
I hand you what has been marked for identification as 
Intervenor’s Exhibits 2 through 7 and ask you if you can 
identify them? A. I can. 
Q. Will you tell the Trial Examiner what these are? A. 
These were things that were sent to us from Neco. 
Mr. Kovar: I wonder if I might take a look at those. 
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Q. (By Mr. Rovner) These were attached to the letter of 
August 21, is that correct? A. (No response.) 

Mr. Rovner: I offer these documents in evidence as 
Union’s Exhibits 1 through 7. 

Trial Examiner: Is there any objection? 

Mr. Fine: I haven’t had an opportunity to look at them, 
Mr. Examiner, 

Mr. Examiner, General Counsel objects to the admission 
of these documents inasmuch as they go beyond the scope 
of the complaint. These documents are concerned with 
the racial incidents that surrounded the union campaign, 

and General Counsel has not alleged in his complaint 
33 these incidents or data turned in to them in the 
course of the campaign as violations of our Act. 


* * * * * * * * * 


Trial Examiner: Let me ask, gentlemen, before you ask— 
you may be heard, Mr. Rovner, and so will you, Mr. Kovar 
—in an earlier motion by Mr. Kovar reference was made to 
General Counsel’s ruling excluding certain items in the 
charge filed in the case. Are these documents which have 
now been marked Union’s Exhibits for identification the 
subject of the General Counsel’s ruling excluding certain 
items from this case? 

Mr. Rovner: These documents, some of these documents 
were submitted to the General Counsel in support of the 
charge and the request that the General Counsel issue a 
complaint including the allegation which the Union said 
was a violation of 8 (a) (1). The General Counsel held on 
the Union’s appeal by inference, I should say, that he did 
not believe that the actions involved in connection with 
the racial remarks and actions of the employer were vio- 
lative of Section 8 (a) (1). He did not exclude this 
material as evidence, did not pass on it, did not have ocea- 
sion to pass on it. Included in these documents also are 
aspersions on the Union’s character insofar as matters 
completely unconnected with racial activities are concerned. 
I think an examination of them will show there is reference 
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to violence or suggestion of political activities, things 

34 of that matter, and I would call the Trial Examiner’s 
attention to Dankler Motor Sales 107 NLRB 1277, 

Page 1285, where the Trial Examiner ruled that an allega- 
tion that the Company had violated Section 8 (a) (1) by 
referring to the union organizers as looking like gangsters 
held the evidence was admissible as background to show 
animus, and made the distinction between the admissibility 
and the question of whether the evidence showed that in and 
of itself that it constitute a violation of Section 8 (a) (1). 
Trial Examiner: You are referring to the Trial Bx- 
aminer’s— | 
Mr. Rovner: Intermediate Report, sir, and his ruling 
was affirmed. In addition, in Edwards Brothers, Ine. 
95 NLRB 1451, in Footnote 2 on Page 1452, the Board held 
that a Trial Examiner’s ruling which excluded evidence of 
each on the ground that it was protective by Section 8 (¢) 
had been an improper ruling. The Board held that the 
evidence should have been admitted because it was relative 
and admissible to show motivation and to show the entire 
context in which the employer’s conduct had occurred. 
Trial Examiner: I take it that your position is, Mr, 
Rovener, that these proposed exhibits of yours indicate that 
the Company didn’t want the union. Is that a good sum 
mary, to put it mildly? The Company definitely didn’t 
want the union, is that correct? 
Mr. Rovner: That is an objective statement. It 

35 certainly is. 
Trial Examiner: I am trying hard to be objective, 

and I think counsel generally agree that I am until I rule 
against him, of course, and then bias. Now, I haven’t 
read General Counsel’s Exhibits 2 and 3 but I have glanced 
at them. I did before when I asked Mr. Fine to point out 
specific portions. The impression I got, now you correct 
me in this, but the impression I got is that the Company) 
admittedly doesn’t want the Union, or is that incorrect?! 
Mr. Kovar: I suppose if it is the choice of the employer | 
it would be not for the union, sir. 
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Trial Examiner: With that statement I don’t know what 
these proposed exhibits can show. We have a statement 
of what you call animus, Mr. Rovner. The Company doesn’t 
want the union. The Company under the law is entitled to 
express its opinion, to say that it is opposed to the union. 
The Company may not go beyond that and violate the act 
by threats and promises and so forth. Sometimes there is 
in issue whether or not the Company in fact opposes the 
unionization of the plant. Where that issue exists, I could 
see that background evidence to show such opposition would 
be admissible, but in this case where opposition is admitted 
I see nothing to be gained by background evidence. I do 
see objection. We might say well, why not take it anyway. 
I do see objection because it has already been indicated 

that among other things racial issues have been 
36 injected by these proposed exhibits and the General 

Counsel in Washington has ruled against this as 
anissue. If the issue of animus doesn’t exist but the issue 
rather is whether or not there has been violation, assuming 
such animus, there is no need for you to prove any more. 
I don’t know whether I have said this, gentlemen. If I 
have, pardon the repetition. But I would summarize this 
by saying that the question here is whether, anti-union 
animus or attitude being admitted, the Company has vio- 
lated the Act as alleged. Is that a fair statement of the 
issues? 

Mr. Kovar: I think so. 

Mr. Fine: I agree. 

Mr. Rovner: Might I be heard one moment? 

Trial Examiner: Yes. 

Mr, Rovner: First, on the question of animus, sir, I 
believe with all due respect that animus is a qualitative 
concept. A person can be opposed or move to take no 
overt position. A person may be admittedly opposed and 
express himself as saying, ‘‘Well, I don’t think it’s a good 
idea’’. It goes on continuing until it reaches the point of 
being almost obsessed with the animus towards the idea 
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offered or the concept of the projected course of action. 
The degree of animus is, I believe, always relevant. The 
depths or heights of feeling, whichever way you want to 
describe them, I believe— 

Trial Examiner: Yours are at the height while the 
37 other man’s are at the depth. 

Mr. Rovner: Well, sometimes we describe ours 
as coming from a heavenly source when it is our feeling 
and those of the others from the nether regions. 

Trial Examiner: Yes. 

Mr. Rovner: Now I believe that the mere statement that 
the employer was opposed to unionization, that if it were 
the employer’s choice as to whether there would be a unia 
in the plant or not the employer would say no. I thin 
that this does not express or even set the context fo 
the background for the events that occurred in this plan 
during the months of August and September, 1957. Th 
extremes, to avoid describing whether they are up or down, 
the extremes of the animus I believe are quite well sone 
or covered to a considerable extent I should say and were 
accurately defined by materials such as these that I seek 
to introduce as Respondent’s Exhibits 1 through 7. 

Mr. Kovar: I submit, Mr. Trial Examiner, that this 
hearing is not established as a psychoanalysis session and 
opposition is opposition and that the so-called degree is 
completely irrelevant and immaterial, 

Trial Examiner: You join Mr. Fine in the objection to 
the exhibits? 

Mr. Kovar: I do, sir. 

Trial Examiner: So many cases speak of animus. I 

think there are real and practical reasons for not 
38 going into the question of degree in this case. You 

have an exception, Mr. Rovner. I will sustain the 
objection. Exhibits 1 through 7 will be placed, if you so 
desire, in the rejected exhibit file. 

Mr. Rovner: I would prefer that, sir. 

May I at this point make a motion to the Trial Examiner 
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that he amend the complaint in this case to include an 
allegation that the employer’s conduct insofar as it injected 
and instigated racial tensions directed toward the Union 
in support of the Union constituted a violation of Section 
8 (a) (1) of the Act. There are several reasons, I believe, 
why the Trial Examiner should make this amendment to 
the complaint. First of all, it is within the power of the 
Trial Examiner to make this amendment regardless of 
what the General Counsel has done. It is quite clear in 
Section 10 (B) of the Act, and I will read from the 
proviso, ‘‘Any such complaint may be amended by the 
member, agent or agency conducting the hearing, or the 
Board in its discretion at any time prior to the issuance 
of an order based thereon.’’ The Board’s rules and regu- 
lations, and I read now Section 102.17 states ‘‘ Amendment. 
Any such complaint may be amended upon such terms 
as may be deemed just prior to the hearing by the Regional 
Director issuing the complaint, at the hearing, and until 
the ease has been transferred to the Board.’’ Section 
102.45, ‘‘Upon motion by the Trial Examiner designated 
to conduct the hearing, and after the case has been trans- 

ferred to the Board,’’ this is 102.45, ‘‘at any time 
39 prior to the issuance of an order based thereupon, 

ete.’’? There is nothing either in 102.17 of the Board’s 
rules or in Section 10 (B) of the Act that requires that 
it be the General Counsel seeking the amendment of the 
complaint. 

I might point out that the United States Court of Appeals 
for the 9th Circuit in NLRB versus Sterlington Furniture 
Company—I apologize for not having the Federal citation— 
it is reported at 31 Labor Reference Manual 2381. It was 
the decision of the Court of Appeals for the 9th Cireuit 
which held it was error for the Board not to have amended 
a complaint upon motion of parties that sought the amend- 
ment to the complaint even though the General Counsel 
did not join in that amendment. 

So much for the power of the Trial Examiner. On the 
wisdom of it I believe that there are numerous cases that 
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we have cited to the Board before in support of this, and 
in addition, I might— 
Trial Examiner: You mean you are depending on this 
Trial Examiner’s wisdom? 
Mr. Rovner: With all due deference, I have a higher 
opinion of—might I also mention that the U. §. Court 
of Appeals for the 5th Circuit on 11-6-59 in an opinion by 
Judge Rives of that Circuit held in a case, which admittedly 
was not a Labor Board case, but rather was a case involvin 
capital punishment imposed on a negro defendant in Mis- 
sissippi, the defendant in the United States Court 

40 challenged the jury system as excluding negroe 
from the juries. The Court with no evidence that 
the white attorney who had defended the negro in the 
Mississippi Courts had actually been threatened with bein 
called pro-negro indulged the presumption that he woul 
have been so threatened and held in view of the folkway: 
in the State of Mississippi that the fear of being so branded 
would have caused a white attorney to have abandone 


the legal position that normally we expect a lawyer ta 
follow. I would like to read one part of this decision: 


‘Moreover, the very prejudice which causes dominant 
race to exclude members of what it may assume to be a: 
inferior race from jury service operates with multiplied 
intensity against one who resists such exclusion. 


‘‘Conscientious Southern lawyers often reason that the 
prejudicial effect on their client of raising the issue far 
outweighs any practical protection in this particular case. 
Such courageous and unselfish lawyers as find it essential 
for their client’s protection to fight against the systematic 
exclusion of negroes from juries sometimes do so at the 
risk of personal sacrifice which may extend to loss of 
practice and social ostracism. 


‘“As judges of a circuit comprising six states of the Deep 
South we think that it is our duty to take judicial notice 
that lawyers residing in many Southern jurisdictions rarely, | 
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almost to the point of never, raise the issue of 
41 systematic exclusion of negroes from juries. The 

Supreme Court of Mississippi has said that ‘we have 
the right to make use of knowledge of the popular and 
general customs of the people of this state and public 
conditions therein.’ 


‘‘Moore versus Grillis 1949 39 So 2d 505, 508, a like 
authority and duty is vested in this Court. 


‘‘The evidence in this case fairly considered shows no 
waiver by the appellant himself but at most by his counsel 
without his express authority. In ordinary procedural 
matters, the defendant in a criminal case is bound by the 
act of non-action of his counsel. That might extend to 
the waiver of the objection that negroes were systematic- 
ally excluded from the Grand Jury. In non-capital cases, 
it might extend to a like waiver as to the petit jury. It 
might extend to such a waiver even in capital cases where 
the record affirmatively shows that the particular jury after 
conscientious consideration of that course of action which 
would be best for the client’s cause.’’ 


That is precisely what is involved in this case, and in 
support of this pursuant to this motion for the Trial 
Examiner to amend the complaint I would re-offer the 
rejected exhibits 1 through 7. 

Trial Examiner: The last point you mentioned leads me 
to wonder whether some time before the proceeding is 

finally closed, I don’t mean before me, someone would 
42 charge that Mr. Fine somehow was intimidated and 
prevented from presenting this case as he should 
have. I take it that there are some negroes involved here? 

Mr. Rovner: No, sir, quite the contrary. These are 
white people at the risk of testifying. 

Trial Examiner: Oh, I see. There are references to 
negroes in connection with the union, is that the idea? 

Mr. Rovner: There is more than that, sir. 

Trial Examiner: Well, I am not curious really. 


53 


On the principal issue, well, first, whether or not I have 
the authority or the discretion, let me say that I believe 
under the cases and it is quite settled that the General 
Counsel controls the complaint and limits the issues here. 
The motion to amend the complaint to include these other 
matters contrary to the earlier and the present indicated 
wishes of the General Counsel is denied. You have ah 
exception, Mr. Rovner. 

Mr. Rovner: You say I have an exception. Might we 
go off the record for one moment? 

Trial Examiner: Well, if there is something you want 
to add, I think whoever reviews the record might be 
interested in it. 

Mr. Rovner: No, what I am talking about is in terms of 
expediting the hearing from this point forward. 

Trial Examiner: Surely. Let’s go off the record, 


43 (Discussion off the record.) 


Trial Examiner: On the record. 
Mr. Rovner: I would, if permitted to pursue this line of 
questioning with this witness adduce the following ques- 
tions and answers. I would ask this witness— 
Trial Examiner: No, you needn’t put it that way. I 
think you can put it in narrative form. Make your 
statement. 
Mr. Rovner: I would demonstrate through this witnes 
and through other witnesses that two days before the elec} 
tion at this plant, before the representation election, the 
election having taken place September 6, 1957— 
Trial Examiner: September when? | 
Mr. Rovner: September 6, Friday, September the 6th! 
That on Wednesday, September 4, 1957 the employer di- 
vided the work force in the plant into two groups and 
held two successive meetings at each of which were roughly 
one-half of the complement in the plant that day. The 
employees were impelled to attend this meeting. At this 
meeting the company president, Mr. Russell, at each meet- 
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ing the company president, Mr. Russell, addressed the 
assembled employees and made an anti-union speech in the 
course of which Mr. Russell said that the union, its repre- 
sentatives and those who supported it were ‘‘nigger lovers”’ 
and that the speech was made, in particularly these pas- 
sages, there were a number of occasions when this phrase 

was used in a rather agitated voice implying great 
44 anger; that these meetings were held on the plant 

premises during working hours; the employees were 
impelled to attend the meetings and as I said, all the em- 
ployees of the plant were at one meeting or the other. 
Finally, I would show through this witness that this 
document which I would have identified as Union’s Exhibit 
8 was placed on the bulletin board at the plant over the 
water fountain for a short time in the ladies’ room with 
the caption over it ‘‘Meet the President of the IUE’’. The 
document itself being a reproduction of the front page of 
the Jackson Daily News, sub-headed ‘‘Mississippi’s Great- 
est Newspaper’’ bearing the date June 4, 1957. This 
reproduced front page showing a photograph of IUE 
President Carey dancing with a negro woman not identified 
in the photograph, whom I might parenthetically note was 
the wife of a Nigerian delegate who was here representing 
his government. This woman is not identified ; no identifica- 
tion in the newspaper. To which the employer or the agent 
had added above the caption of ‘‘Meet the President of 
the JUE’’. This was permanently posted in the plant 
for several days immediately preceding the election. I 
would offer Union’s Exhibit 8 in evidence, 

Trial Examiner: The offer, that is the offer of proof 
is rejected as is likewise Union’s Exhibit 8 for identifica- 
tion. The exhibit will be placed in the rejected exhibit 
file with Union’s Exhibits 1 through 7. 


(Thereupon the document above referred to was 
45 marked Union’s Exhibit No. 8 for identification.) 


(The documents heretofore marked Union’s Exhibits 
Nos. 1 through 8 for identification, were rejected.) 
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Mr, Fine: Mr. Examiner, Counsel for General Counsel 
would again like to have the opportunity to be certain that 
the record is clear that all this evidence which the charg- 
ing party is attempting to produce was put before the 
General Counsel in the appeal for the dismissal of the 
charge. | 

Trial Examiner: I thought that was clear on the record, 
and it was on the further assumption, actually I didn’t 
ask either you, Mr. Fine, or Mr. Kovar whether you ob- 
jected to this offer of proof and to the Union exhibits. |I 
assumed that both of your gentlemen do. 

Mr. Kovar: You are making a proper assumption. 

Mr. Fine: The General Counsel ruled that this wasn 
violative. 

Trial Examiner: Yes, I thought that this matter was 
ineluded in our early discussions. 

Mr. Rovner: In addition, I might point out that th 
decision that I cited for the U. S. Cireuit Court, 5th 
Circuit, it had not been decided at the time this complaint 
was issued, 

Trial Examiner: Let me say, gentlemen, that I don’t 
propose to refer to these matters. I have ruled on them, 

the Board I am sure or higher authority will so indi- 
46 cate, but my ruling now stated need not be repeated. 
I don’t generally, for your information, repeat in 
my intermediate report matters which as far as I am con- 
cerned are closed at the hearing. | 

Mr. Rovner: I can understand. | 

Trial Examiner: I point this out by way of indicating 
that the failure to mention it in the intermediate report 
doesn’t mean that it is overlooked. I think it is covere 
by our colloquy. I think the record is very clear on this, 
You have all stated your respective positions. 

Mr. Rovner: With that I would have no other questions 
of this witness. Thank you. 

Trial Examiner: Mr. Kovar? 

Mr. Kovar: I have several questions. 
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Cross Examination 


Q. (By Mr. Kovar) Mrs. Foley, when did you quit your 
employment with Neco Electrical? A. September 6, 1957. 
® * * * * * * * * * 
47 Q. If I recall right, you said that on September 

8, Helen Rhodes asked you to come into Mr. Tubb’s 
office and sign a slip saying that you would not vote for the 
union, is that right? A. That’s right. 

* * bd * * * * * * * 

Q. You say that Mrs. Rhodes gave you until Thursday, 
September 5, to make up your mind? A. She did. 

* * * * * * * * * * 
48 Q. (By Mr. Kovar) Who was your supervisor? 
A. Mrs. Helen Rhodes. 


* * * * * * * * * 


Q. Who was Mrs. Duckworth? A. Well, she was a 
forelady. 


Q. As a forelady wasn’t she your immediate supervisor? 
A. Well, no. Helen Rhodes was the supervisor, and then 
Mrs. Duckworth was under Mrs. Rhodes. 
49 Q. Who was your immediate supervisor? A. Mrs. 
Rhodes. 


* * * * * * * * * * 


52 Q. Mrs. Foley, in July of 1957, the latter part of 

July, did you speak to Mrs. Rhodes about quitting? 
A. I don’t know whether it was in July or not, but I told 
her that I was going to give my two weeks’ notice that 
I was quitting. 


* * * * * * * * * * 


65 Mr. Fine: Sir, I want to propose a stipulation. 

Mr. Examiner, we have had some mention in regard 

to the election and I feel that we ought to stipulate some 
background information in regard to the election. 

Trial Examiner: Well, I wonder if the results of the 
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election are relevant to the issues. The question is whether 
something was said or something wasn’t. 

Mr. Fine: I think the record ought to show the back- 
ground to this case is that the election, the charges were 
filed, the objections and the case number of the election and 
the information, the dates, the date of the petition. 

Trial Examiner: Why? We are told as I recall it the 
election was held on September the 6th, 1957. 

Mr. Fine: That’s all. 

Trial Examiner: I don’t know why we need any more. 
It may be unusual. Other cases call for additional infor- 
mation, but what matter when the election was held to this 
point? JI don’t know who won the election and I don’t 
know that it is material to our issue. 

Mr. Rovner: The results of the election may not be, sir, 
but the timing of the events. 

Trial Examiner: Do you need any more timing than the 
fact that the election was held on September 6? 

Mr. Rovner: I think it would be useful just to 
66 state the date of the consent election. 

Trial Examiner: The date the consent election 
agreement was signed on a certain date. I know, Mr. Fine, 
that all of this is frequently used, but the fact that it 
hasn’t been refused or rejected before is no reason fo 
taking it if it isn’t relevant to our issues. 

Mr. Fine: In the past I know Trial Examiners have 
asked for this information. 

Trial Examiner: I am sure they have been right. Far 
be it from me to say that a Trial Examiner wasn’t. We 
can’t all be right. 

Mr, Fine: If you will allow me, I will offer it and let 
the record show the dates. 

Trial Examiner: Oh, all right. 

Mr. Fine: The date of the petition was August 1, 1957, 
and a consent election agreement was signed on August 
12, 1957. An election was held on September 6, 1957 and 
the case number was 15 RC 1660. The results of the elec- 
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tion were 291 votes no, 68 votes yes. There were objec- 
tions to the election, and the election was set aside and a 
report on objections by the Regional Director dated 
January 31, 1958. 
Trial Examiner: Is that January 31st, 1958? 
Mr. Rovner: 31st of January, 1958. 
Mr. Fine: No other election has been held. This case 
is blocking the election. 
67 Mr. Rovner: There were approximately 442 em- 
ployees in the plant at the time of the election, 
production and maintenance workers. 
Trial Examiner: In the unit? 
Mr. Rovner: Yes. 
Trial Examiner: Are those facts agreed on, gentlemen? 
Mr. Rovner: I am sorry, 408. 
There is a great deal of other biographical data that 
should be put in also, I guess. 
Trial Examiner: All right. 
Mr. Fine: I call as my next witness Marvin Lewis. 


Marvin L. Lewis 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Trial Examiner: What is your full name? 

The Witness: Marvin L. Lewis. 

Trial Examiner: Is that L-e-w-i-s? 

The Witness: Yes. 

Trial Examiner: And where do you live? 

The Witness: Bay Springs. 

Trial Examiner: This witness has asked to be excused 
from testifying. He fears for his present employment. 
You are not employed by Neco, are you? 

The Witness: No, sir. I have been left for two years. 

Trial Examiner: He fears that somebody, identity 
68 not indicated, and we needn’t explore that now, may 
adversely affect him in his present employment. I 
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told him off the record that since he has been subpoenaed 
by the General Counsel he can state that he appeared here 
reluctantly. His reluctance is quite clear, but he has 


appeared reluctantly in response to that subpoena. 
Shall we proceed? 


Direct Examination 
Q. (By Mr. Fine) Mr. Lewis, did you ever work 


the Neco Electrical Products Corporation? A. Yes, sir. 


for 


Q. When did you work for them? A. I believe it was 


in 1955, I believe it was. 


Q. And how long did you work for them? A. Around 


two years. 


| 
Q. You worked for them two years? You began your 


employment in 1955? A. Somewhere. 
Q. And you were working there during the time of 
union election? A. No, sir. 


the 


Q. When did you leave their employment? A. It was 


in—I don’t remember. 
Q. Well, I want to direct your attention to August 
1957. Were you employed by the company at t 
69 time? A. I don’t remember. 


20, 


hat 


Q. Well, about around that time do you recall hav- 
ing a conversation with Paul Lightsey in August? A. I 


do. 


Q. Who was Paul Lightsey? A. He was supervisor. | 


Q. Was he your supervisor? A. (Nodded affirmatively.) 


Q. You have to answer. 


Trial Examiner: The answer is yes. Will you speak 


up, please. 


Q. (By Mr. Fine) Where did this conversation take 


place, Mr. Lewis? A. In the men’s room. 
Q. And will you tell the Trial Examiner what was s 

during that conversation, please? A. I don ’t know. 
Q. Beg your pardon? A. I don’t know. 


aid 


Q. You don’t know what was said during that conversa- 


tion? A. Well, it’s been two years ago and I forgot. 
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Trial Examiner: You can’t tell us exactly what you 
said and what he said, can you? 

The Witness: I have really forgot. 

Trial Examiner: I say you don’t know just what 
70 words you used and what words he used, do you? 
The Witness: No, sir, I don’t. 

Trial Examiner: All right, now, as nearly as you can 
recall, not in the same words, but as nearly as you can 
recall what did you say and what did he say during that 
conversation ? 

Q. (By Mr. Fine) Where is the men’s room? A. It is 
located in the back of the plant. 

Q. It is in the plant? The conversation took place in 
the plant? A. Yes. 

Q. Was there anyone there during the conversation? A. 
It was some boys; I don’t remember who they were. 

Q. And were they there the whole time? A.I don’t 
believe they were. 

Q. They walked out during the conversation, is that 
right? A. (Nodded affirmatively.) 

Trial Examiner: Has he answered the question? 

Mr. Fine: Let the record show that the witness shook 
his head yes. 

Q. (By Mr. Fine) Now that you have had a chance 
to think about it, do you recall now what was said during 
the conversation? A. I really don’t, because it’s been two 
years and I have forgot. I didn’t think I would ever need 
it, you see, and I didn’t never think about it no more after 

that time. 
71 Q. Do you recall speaking to a Field Examiner 
of the Labor Board? A. I do. 

Q. And he asked you some questions about this business, 
didn’t he? A. That’s right. 

Q. And he wrote it down on a piece of paper? A. That’s 
right. 

Q. And you read that piece of paper, read it over? 
A. Yes, sir. 
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Q. And you signed it? A. (Nodded affirmatively.) | 
Q. And you swore it was the truth at that time? A. No, 
I didn’t swear it was the truth. He just asked me to sign 
it so I signed it. 
Q. So you signed it. Was it true when you signed it? 
A. It was, 
Q. Did you tell the truth in what he wrote on that paper? 
A. That’s right. 
Q. O. K. Let me show you a Photostatic copy of that 
statement. Is that the statement? A. It is, 
You see, if I was still at the plant, you see I am all 
out of it, and I don’t want to have anything to do with it 
either way. 
72 Q. That has nothing to do with it, Mr. Lewis. | I 
just want to ask you about that conversation.| I 
want you to read that. 
Trial Examiner: Was there any portion of that—-I 
see it is rather lengthy—is there any portion of that to 
which you want to direct the witness’ attention? 
Mr. Fine: Yes, I want to direct his attention to the 
bottom paragraph on the first page and it goes over to the 
second page. 
Trial Examiner: That paragraph begins— 
Mr. Fine: On the bottom of the first page. 
Trial Examiner: What are the first words? 
Mr. Fine: ‘‘On or about August 20—” 
Trial Examiner: Do you see that paragraph? 
The Witness: Yes, 
Trial Examiner: Would you read that just to yourself. 
Q. (By Mr. Fine) Read on the second page, too. 
Have you read it, Mr. Lewis? A. (Nodded affirmatively, ) 
Q. Does that help refresh your recollection? <A. Yes 
it does. | 
Q. All right, now. Can you tell the Trial Examiner 
what was said during that conversation, please? A. Do 
I have to? 
Q. Yes, you have to. I am asking you to. A. I don’t 


? 


62 


want to have one thing to do with it, not either 
73 way. I am out of it. I don’t want nothing to do 
with it. 
Trial Examiner: You have made that very clear, Mr. 
Lewis. Now you are being asked to answer the question. 
The Witness: Well, I was in the rest room at 8:30 
and he came in and he wanted to know had I changed 
my mind. I asked him about what and he asked me about 
the union. I told him I didn’t know anything about it. 
Then he said about Joe Thornton being a check forger 
and a wife beater— 
Trial Examiner: Would you read that last? 


(Record read.) 


The Witness: And he also said that colored women 
would work alongside the white women if the union came 
in. 

Trial Examiner: Colored men would be working along- 
side white men? 

The Witness: Women. 

Trial Examiner: Colored women alongside of what? 

The Witness: White women. 

Trial Examiner: Women. 

The Witness: And said that Sears and Roebuck wouldn’t 
buy from a union plant and they had an order in for 
Sears, Roebuck, said they wouldn’t buy from a union 
plant. 

Trial Examiner: Would you read that last? 


(Record read.) 


The Witness: I believe that’s about it. 
Q. (By Mr. Fine) Do you recall him saying any- 
74 thing about the plant closing down, Mr. Lewis? 
A. He said it would close down if the union came 
in, 
Q. Do you recall anything else that was said in that 
conversation? A. I don’t believe I do. 
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| 
Mr. Fine: Mr. Examiner, I would like to offer into 
evidence this affidavit. | 
Trial Examiner: Is there anything else in the affidavit? 
The witness has told us generally that what was in the 
paper was true, but you have called his attention to certain 
portions of it. Do you want to go in any other? I am 
wondering if there is anything else in there to which you 
want to call my attention. 
Mr. Fine: Well, this is the only section of the affidavit 
that speaks of the 8 (1) violation. | 
Trial Examiner: Well, then, what else do we want? 
I assumed that; that is the reason I asked my last ques- 
tion. You asked the witness about that portion but no 
other. We needn’t be curious about the other pages of 
that statement if this is the only portion that is relevant 
to the issues, 
Mr. Fine: I will withdraw that offer. 
Mr. Rovner: Mr. Lewis, I only have two questions, 
Trial Examiner: Are you through with the witness? 
Mr. Fine: Yes. | 
Q. (By Mr. Rovner) When you had this conver- 
7 sation with Mr. Lightsey in the men’s room in the 
plant, you were then working for the company, 
weren’t you? A. I was working for Neco, yes. 
Q. That was one thing, and the other thing is were you 
not one of the people who had been identified to the 
company by the union as one of the in-plant organizing 
committee? A. Would you say that over, please, sir? 
Q. Weren’t you one of the three people who the union 
identified or notified the company was working for th 
union, was part of the union organizing committee in the 
plant? A. I don’t remember that if they did. 
Q. Did you ever hand out any leaflets at the plant? A. 
No, sir. | 
Q. All right. 
Can we get a stipulation from the company that Mr. 
Lewis was one of the three people described in con- 
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nection with General Counsel’s Exhibits 2 and 3 as one of 
the three people who were excluded from the mailing list 
because they had been identified by the Union to the Com- 
pany as part of the in-plant organizing committee? 
Mr. Kovar: Yes, I believe that is a fact and I will so 
stipulate. 
Trial Examiner: The stipulation is what, gentlemen? 
Mr, Kovar: My understanding, to amplify, is that on 
August 5, 1957 the Union wrote to the Company 
76 and named three employees as part of the organiz- 
ing committee and Mr. Lewis was one of the three 
named. 
Mr. Rovner: The Union will so stipulate. 
Mr. Fine: So stipulated. 
Mr. Rovner: I have no further questions. 
Mr. Kovar: I have several questions. 


Cross Examination 


Q. (By Mr. Kovar) Mr. Lewis, have you been threatened 
by any company or representative or attorney about coming 
here today? A. No, sir, I haven’t. 

Trial Examiner: Now that isn’t an issue, gentlemen. I 
meant to make that plain in my statement at the beginning 
of the witness’ testimony. 

Mr. Kovar: I hope it was clear. 

Mr. Welch: You just said ‘‘identity unknown’’. 

Trial Examiner: I said unknown, and we are not going 
to explore it. 

Mr, Fine: I would like the record to show that General 
Counsel knows of no threats made by anyone to this wit- 
ness, 

Trial Examiner: All right. 

Q. (By Mr. Kovar) At the time that you worked for 
Neco, was your immediate supervisor Doye Duckworth? 
A. Yes, sir. 
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77 Q. It is true, is it not, that you told the Field 
Examiner that Mr. Lightsey didn’t say ‘‘about the 
union”’, that all he did was sort of laugh. Isn’t that what 
you told the Field Examiner? A. He did sort of laugh. 
Trial Examiner: He did what? 
The Witness: He sort of laughed. | 
Q. (By Mr. Kovar) And you did not tell the Field Ex- 
aminer that he had said ‘‘about the union’’, did you? 
A. I did. | 
78 Q. Did you—would you look at that affidavit 
again. 
Did you say anything in that affidavit about Mr. Light- 
sey’s answer being ‘‘about the union’’? A. He just asked 
me had I changed my mind. 
Q. And did he say about the union? A. No, sir, he 
didn’t. 
Q. So that your recollection about that statement is in 
error, is that right? A. Yes. 
Q. You also testified earlier that Mr. Lightsey had said 


the plant would close down if the union came in. Is tha 
true that he said that? A. Yes. | 

Q. How come you didn’t say that in your affidavit to the 
Field Examiner? A. I thought I did. 


* * * * * * * * * « 


Q. (By Mr. Kovar) Is that right? A. He said it 

would close down, said we wouldn’t work half the 

time if the union came in. 
Trial Examiner: If the union came in? 
The Witness: Yes. | 
Q. (By Mr. Kovar) Now, let me get back to my original 
question. Did you tell the Field Examiner that Mr. Light- 
sey had told you that the plant would close down if the 
union came in? Did you tell the Field Examiner that? 
A. Did I tell him? 
Q. Yes, was that part of your statement that you signed? 
Trial Examiner: Now wait. You have two questions, and| 
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if the witness is confused I can understand it. You asked 
him first whether he told this to the Field Examiner. 
Mr. Kovar: Well, I will retract the question as to what 
he told and may not have told. Was that a part of your 
statement to the Field Examiner? 
The Witness: Yes. 
Q. (By Mr. Kovar) Isn’t the fact of the matter that you 
wrote in that statement or it was written in the statement 
which you have signed that the plant would be closed 
81 down more than you would work because you would 
be striking half the time? Isn’t that the statement 
that you put and signed? A. That’s right. 
Q. Now, that statement then does not say that the plant 
would close down if the union came in, does it? A. It 
said it would strike half the time if the union came in. 


* * * * * * * * * * 


Q. And it is a fact, is it not, that you were told by Mr. 
Lightsey that you should try out the other job a day or 
so to see if you liked it before you quit? A. Do that again? 


Q. He advised you to try out the other job a day or 
two before you signed a termination slip with Neco? A. 
No, sir. 


* * * * * * * * * 


Mr. Fine: Mr. Examiner, on the basis of the cross 
82 examination which in the main was based upon the 
contents of the affidavit— 

Trial Examiner: We are still referring to that same 
paragraph. Read the entire paragraph if you want to, but 
we don’t need the entire statement. 

Mr. Fine: That’s all right, because the witness had the 
affidavit in his hands the entire time of the cross exami- 
nation. He is a hostile, reluctant witness and I think the 
contents of it should be in the record. 

Trial Examiner: The entire affidavit? 

Mr. Fine: No, just that section there. 

Trial Examiner: Just read it into the record. 
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Mr. Fine: On or about August 20 at about 8:30 am,| I 
was in the men’s room smoking when Paul came in. There 
were others there when he came in but I don’t recall 
who they were. He asked me if I had changed my mind 
and then went over and washed his hands. I asked him 
about what and he sort of laughed. He then said, “You 
know what’’. Inserted there is ‘‘He waited until the 
others had gone’’. He then went on to tell how Joe Thorn- 
ton was a check forger and a wife beater and had deserted 
his children. He asked me about had I seen the picture of 
Jim Carey dancing with a nigger and went on to say that 
that is the way that it would be with us down here if the 
union got in. He said we would have colored women working 

right alongside the white women. He went on to say 
83 if the union came in the plant would be down more 
than we would work because we would be strikin 
half the time. He said they had a big order from Sears 
and Roebuck and that Sears wouldn’t buy from anyone 
that was union. He said we would lose orders from Sears 


because Sears wouldn’t buy from a union plant. He talked, 
I would estimate, ten or fifteen minutes. The buzzer cons 
then for the break and I left then or he would have talke 
longer. He stood and smoked while we talked. | 
This affidavit was executed on December 3, 1957 and 
signed by the witness, Marvin Lewis, on each page. 


* * * * * * * * * « 


Trial Examiner: Mr. Lewis, you told us that at the be- 
ginning of the conversation Mr. Lightsey asked you whether 
you had changed your mind, is that correct? 

The Witness: Yes, sir. 

Trial Examiner: And what did you say? 

The Witness: I asked about what. 

Trial Examiner: And what did he say? 

The Witness: He laughed and told me I knew what he 
was talking about. | 

Trial Examiner: And said what? 
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The Witness: Said that I knew what he was talking 
about. 


84 Mr. Rovner: I would offer a stipulation just to 
identify the Mr. Thornton referred to. He is and 
was at that time an International Representative of the 
IUE handling the organizing campaign at this plant. Will 
the Company so stipulate? 
Mr. Kovar: Yes. 
Mr. Fine: I so stipulate. 


* * * * * * * * * * 


85 Trial Examiner: What is it? That Bay Springs 
has a population of approximately what? 
Mr. Rovner: Thirteen hundred people at the time of 
these events. 
Trial Examiner: Are we agreed on that, gentlemen? 
Mr. Kovar: I can neither affirm or deny. The knowl- 
edge is beyond me. I will raise no objection to the state- 


ment. 
Trial Examiner: All right. Does that mean we 
86 _— are to take it as a fact submitted? 
Mr. Kovar: It is an unchallenged statement and 
we accept it as such. 
Trial Examiner: All right. We have the statement on 


the record accepted as a fact. 

* * * * * * * 

88 Mary Kay Williamson 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


* * * * * 


Direct Examination 


Q. (By Mr. Fine) Mrs. Williamson, are you employed 
by the Neco Company here? A. Yes, I am. 
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Q. At Bay Springs. And about how long have you been 
employed? A. A little over three years now. | 
Q. Over three years. I want to direct your attention to 
August 29, 1957. Did you have a conversation with Helen 
Rhodes that day? A. Yes, I did. 
Q. Where did that conversation take place? A. At my 
machine where I was working. | 
Trial Examiner: Where was this? 
Mr. Fine: At her machine while she was working. 
Q. (By Mr. Fine) And who was Helen Rhodes? A. She 
is a supervisor of the control line. | 
89 Q. All right. Was anyone else present at this 
conversation? A. No, not this particular one. | 
Trial Examiner: Was that the supervisor of the control 
room? 
The Witness: Line, control line. 
Trial Examiner: Control line. 
Q. (By Mr. Fine) Did anyone else hear this conversation 
Mrs. Williamson? A. No, I don’t see how they could. My 
machine sets off from anybody else’s. 
Q. Will you tell the Trial Examiner up there what was 
said during that conversation, please, ma’am? A. Well, as 
best I can remember, she asked me how my family was 
getting along. First she asked me how I was doing. | I 
told her O.K. She asked me about my family. We used 
to live close together when we were kids, and I told her 
and asked her about hers and then I don’t remember 
whether I mentioned it or she mentioned it about Mary 
Helen quitting. I told her I sure was going to miss her. 
Trial Examiner: Who was Mary Helen? 
The Witness: Mary Helen Foley, and she asked me did 
I know the real reason Mary Helen was quitting and I told 
her no, that the only thing she told me was that she was 
quitting to take care of her children and that she was tired 
of working. And then she asked me did I know that 
90 Mary Helen was mixed up with the union and I told 
her no that I didn’t know and that I hadn’t thought 
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about it one way or the other, that it didn’t matter to me, 
that Mary Helen and I had been friends for a long time 
and it didn’t matter, that I wouldn’t let that interfere with 
our friendship if she was for the union or wasn’t for the 
union. 

Q. (By Mr. Fine) What else did Mrs. Rhodes say if 
anything? A. Well, she said she liked Mary Helen and she 
was a good worker and said why didn’t I talk to her and 
said that she hated to see Mary Helen get messed up like 
she was and she said that if I was mixed up with the union 
it wasn’t too late, that I could go in the office and talk to 
Mr. Todd and she would be glad to go with me just any 
time I wanted to. 

Q. Was there anything else said during that conversa- 
tion that you remember? A. Well, no, the only thing she 
said was if I changed my mind about going in to talk to 
Mr. Todd to let her know. 


* * 2 * * * * * * * 


Q. (By Mr. Rovner) Mrs. Williamson, do you know if 


there are any negroes employed at the plant other than 
janitors? 

Mr. Kovar: I object. This line of questioning is com- 
pletely irrelevant and immaterial, and it would be even 
if it weren’t for the fact that the General Counsel has 
specifically excluded that issue from the case before us, 

and his word, I believe, in this matter is final. 
91 Tria] Examiner: I believe Mr. Rovner’s purpose 
here as he told us a while ago is to show that the 
statement alleged to have been made to Mr. Lewis by Mr. 
Lightsey might have been regarded as a threat. 

Mr. Rovner: That is correct, sir. 

Mr. Kovar: That issue has been raised by way of a 
charge and has been denied. 

Trial Examiner: I am not going to assume or to presume 
that Mr. Lewis regarded any such statement as a threat of 
worsening employment conditions. Also, as Mr. Kovar 
has pointed out, any such alleged violation, if it were a 
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| 
violation was excluded by the General Counsel evidently. 
This is one of the matters we spoke of earlier as not a 
violation within this complaint. 
Mr. Rovner: I do not believe, sir, that this specific item 
was singled out in the charge by the union. It would 
be covered by the— 
Trial Examiner: I haven’t seen the charge and I 
haven’t seen, at least I don’t know, I haven’t read the 
General Counsel’s letter that was shown to me earlier. 
I recall I looked at something and I don’t recall what) it 
was. Well, we now have it duplicated. It seems to me 
there is no need to debate what was in the charge and 
what was specifically excluded. Counsel can agree that 
it was or was not in the charge and then exclude iit. 
Mr. Rovner: Do I understand, sir, that you have 
sustained the objection to the question? 
Trial Examiner: Well, I indicated one ground for sus- 
taining the objection and this second is apparently only 
for the tme being because counsel haven’t agreed whether 
or not this was in the charge originally. Was it or wasn’t 
it? 
Mr. Kovar: I can quote from the charge. The charge 
stated in its seventh point employer stirred up racial 
tensions thereby creating a fear of loss of employment 
and a fear of personal injury to the employees if they 
supported the IUE. 
Trial Examiner: The objection is sustained. 
Mr. Rovner: I would make an offer of proof that if 
permitted to testify the witness would testify there were 
no negroes employed in the plant except possibly some in la 
janitorial capacity. 
* * * * * * * * * \* 
93 William Ray Foley 


a witness called by and on behalf of the General Counsel 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


Q. (By Mr. Fine) Mr. Foley, did you ever work 
94 for the Neco Electrical Products Corporation? A. 
I did. 

Q. And are you working there now? A. No, sir. 

Q. What were the dates of your employment there? A. 
I don’t recall the dates. I think from early Fall of 1955 
to the latter part of 1957, I believe, just after the election, 
a few weeks after the election. 

Q. In late September? A. 1957, uh-huh. 

Q. I want to direct your attention to August 29, 1957, 
a week before the election. Did you have any conversation 
with Paul Lightsey? 

Trial Examiner: August what did you say? 

Mr. Fine: Twenty-nine. 

Trial Examiner: Thank you. 

The Witness: I am not sure that is the right date, but 
I had a conversation along about that time with Mr. 
Lightsey. 

Q. (By Mr. Fine) Who was Mr. Lightsey? A. He was 
the foreman and supervisor of the control and thermostats 
line. 

Q. Where did the conversation take place? A. In the 
plant at his desk. 

Q. Would you tell the Trial Examiner what was said 

during that conversation? A. Well, I asked Mr. 
95 Lightsey a pointed question what he thought about 

the rumor that was going around the plant that 
if the union came in the plant would leave. Mr. Lightsey 
told me he couldn’t say whether the plant would move or 
not, but he would say two of our biggest customers, Sears, 
Roebuck and Rexall wouldn’t do business with a union 
company because of the fear of shortage of products due 
to strike. He did say if we lost these two big orders that 
possibly we would be cut down to three or four days in 
operation a week. If we didn’t sell the products we 
couldn’t make it. 


e * * 
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Q. (By Mr. Fine) Was anybody else present at ‘this 
conversation? A. I don’t believe so. 
Q. Directing your attention to August 24, 1957, did | 
have any conversation with Dora Anderson? A. We 
had started a conversation. 
Q. Who is Dora Anderson? A. She is a supervisor over 
the thermostat line. 


* * * * * * * * * * 


The Witness: And I don’t recall just what) we 

96 were talking about or what we said, but Helen 
Rhodes came up to us, up to the desk where we 

were talking and she told me the plant— | 

Trial Examiner: What had you said to her first? 

The Witness: I had asked Dora what she thought about 
the rumor going around the plant that the plant would 
move if a union came in, and I don’t think she ever 
answered. Helen Rhodes said, “‘Mr. Ed Russell doesn’t 
own a thing in this plant that is bolted down where he 
can’t move it.’’ 


* * * * * ” * * * * 


Q. (By Mr. Fine) Had the rumor been going around 
the plant that the plant would shut down? A. Yes, among 
the workers. * * * 


* * * * * * * * * | * 


Mr. Rovner: In view of your earlier rulings and ithe 
objections, I would state this and I would make an offer 
of proof that if permitted to pursue the line of question- 
ing that has previously been ruled immaterial by the 
Trail Examiner, this witness would testify that he also 
attended the meetings described before on September 4, 
attended one of them on September 4, 1957 at which Mr. 

Russell in the course of an anti-union speech | on 
97 company time and property where the employees 
were compelled to attend stated among other 
things, that the union, its representatives, its adherents 
and supporters— 


14. 


Trial Examiner: Let me interrupt you. Is this a matter 
that was considered before and ruled on? 

Mr. Rovner: That is correct. 

Trial Examiner: Your offer is renewed? 

Mr. Rovner: It is the same offer substantially. 

Mr. Kovar: Same objection. 

Trial Examiner: And the same ruling. Same offer, 
same objection by Mr. Welch and Mr. Fine and the same 
ruling. 

Mr. Rovner: J have no further questions. 

Mr. Fine: Is this witness excused, Mr. Examiner? 

Trial Examiner: You may step down. 


(Witness excused.) 


Pascal B. Tubbs 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


* * * * * 
Direct Examination 


Mr. Fine: Mr. Examiner, the previous witness 
98 alluded to Ed Russell. I myself thought there was 
only one Russell, but I understand there are two 
Russells. Can we get a stipulation of who Ed Russell is? 
Mr. Kovar: Yes, Ed Russell is President of Neco 
Electrical Products. 8S. I. Russell, Jr. is the Vice President 
of Neco Electrical Products Company. 
Trial Examiner: Well, the previous reference to Russell 
was the same Russell, wasn’t it? 
Mr. Fine: No, the letters are signed by S. I. Russell, Jr. 
Trial Examiner: Somebody mentioned a Russell I 
thought. 
Mr. Fine: The last witness mentioned Mr. Russell. 
Trial Examiner: No, the last witness spoke of Ed Russell 
who is now identified as the president of the company. 
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When did we have an earlier reference? Who referred to 
Mr. Russell? 
Mr. Rovner: In my offer of proof I referred to /Mr. 
Russell. Let me clarify which one it was. 
Mr. Kovar: The earlier reference was in General Counsel 
exhibits the letters, the reference to Mr. Russell who had 
been subpoenaed and asked to bring the letters. That was 
S. I. Russell. 
Trial Examiner: There hasn’t been any testimony ¢on- 
cerning him? 
Mr, Kovar: No. 
Trial Examiner: Your offer of proof? | 
99 Mr. Fine: It concerns a speech. His offer of proof 
concerns a speech made by Mr. Russell. 
Mr. Rovner: I believe that Mr. Ed Russell made 
speech that I alluded to in my offer of proof. 
Trial Examiner: All right. 
Q. (By Mr. Fine) Mr. Tubbs, are you employed by | 
Neco Electrical Corporation? A. I am. 
Q. And how long have you been employed there? | A. 
Since the 31st of January, 1952. 
Q. All right, sir. I want to direct your attention to the 
day before the election, September 5, 1957. Did you have a 
conversation with Grady Knotts? A. I did. | 
Q. And who was Grady Knotts? A. Supervisor of the 
Repair Department. | 
Q. And where did this conversation take place? A. Be- 
tween the office and the front door. 
Q. Would you tell the Trial Examiner, please, what was 
said during that conversation? A. Well, as near as I re- 
member what he said, I walked up to him and told him I 
would not be in the next morning; I was going to be an 
observer for the union and he said that is where I made 
another mistake, being an observer for the union. 
100 Q. Do you recall anything else he said? A. Well, 
I believe that was all right along then because! I 
turned and walked out about that time. | 
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Q. That is all you remember? A. That is all I remember 
of that. 

Q. Did he tell you to do it or not to do it? A. He didn’t 
tell me whether to do it or not to do it or what to do. He 
just said it was another mistake I was making by being 
an observer for the union. 

Mr. Fine: That’s all I have of the witness. 

Mr. Rovner: No questions. 


Cross Examination 


Q. (By Mr. Kovar) Did you act as an observer at the 
election? A. Yes, I did. 

Q. And you are still employed by Neco Electrical Prod- 
uets Corporation, are you? A. I am. 


* * * * * * * * * * 


101 Trial Examiner: In the meantime Mr. Rovner will 
proceed with an offer of proof along lines similar to 
an offer previously rejected and to which Mr. Fine objected. 


Mr. Welch: And to which we object, too. 

Trial Examiner: Oh, yes, you are here to object. 

Mr. Welch: Yes. 

Trial Examiner: To the forthcoming offer. 

Mr. Welch: I want to object now and then later, too. 

Trial Examiner: You can interrupt the offer and note an 
objection in between. 

Mr. Welch: I may do that. 

Mr, Rovner: If you will raise your hand, I will pause 
and you can raise two interruptions in the middle. 

Mr. Welch: It shows that I am objecting before he starts 
with all of this hypothetical expert witness qualifications 
and answers to hypothetical questions. 

Trial Examiner: Mr. Rovner has noted that he 
102 assumes and believes that in line with Mr. Fine’s 
earlier objection, the latter would object again to this. 

Mr. Rovner: Mr. Fine has also indicated to me in an 
off-the-record discussion that if I sought to put this evi- 
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| 
dence in the record he would strenuously object to the pro- 
duction of this evidence. 
Trial Examiner: We will note Mr. Fine’s strenuous ob+ 
jection in absentia. 
Mr. Rovner: If permitted to, I would have called on 
behalf of the Union Professor Otto Klineberg, who is Pro: 
fessor of Psychology and Co-Chairman of the Department 
of Graduate Studies at Columbia University and whose 
academic background and activities make him eminently 
qualified to discuss the impact and the effect of racial rela. 
tions in the South. In addition, after having qualified Mie 
Klineberg and having him state his background I woul 
have asked Professor Klineberg a hypothetical question! 
which would include all the pertinent facts in this case and 
conclude by asking him the question: In your opinion would 
the use of the term ‘‘nigger lover”? by the employer at the 
captive audience meeting coupled with the earlier publicity 
given by the employer to the Union’s civil rights activities 
tend to coerce the employees and to restrain them from 
assisting or joining the union. 
Mr. Welch: To which I would then object again so we 
will get it in the middle. 

103 Mr. Rovner: O. K. 
Professor Klineberg’s answer would be as follows: 
It is my opinion based on my experience and knowledge 
that the use of that term under the circumstances described 
in the hypothetical question would tend to coerce the em- 
ployees and to restrain them from assisting or joining the 
union. There are no specific studies or investigations 
limited to interpretation and study of the effect of the use 
of the term ‘‘nigger lover’. However, the term conveys 
the impression of a form of behavior which in this context 
is to be condemned. Consequently, any association with 
people so described would be regarded as behavior which 
goes against the accepted folkways in that region. In this 
particular case, the use of the epithet would make it clear 
to the employee that if he joined or supported the union he 
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would encounter social disapproval and possibly reprisals 
from people in his community. 

Mr. Welch: And at that point I move to strike. 

Trial Examiner: No, I think we have to leave the offer 
of proof on the record. Mr. Rovner has made his offer. 
Your objection is noted, Mr. Welch, and likewise Mr. 
Fine’s, and for reasons earlier given, the offer is rejected. 


* * * * * * * * * * 


104 In your absence, Mr. Fine, Mr. Rovner made an 
offer of proof which involved Professor Klineberg 
of Columbia University and we noted your objection to that 
offer. 
Mr. Rovner: I believe I stated it was a strenuous objec- 
tion and it was noted that way. 
Mr. Fine: Thank you. 


Mr. Kovar: I would at this time move to strike Para- 
graphs 6 and 7 of the Complaint and Paragraph 5 (C) of 


the Complaint on the basis that there has been no evidence 
whatsoever introduced regarding those paragraphs. 
105 Mr. Fine: Mr. Examiner, Counsel for General 
Counsel will withdraw on its own motion if you will 
permit, sir, Paragraphs 6 and 7 because of the witness 
problem I have mentioned before. 

Trial Examiner: What about 5 (C)? Counsel appeared 
to be vying whether it appeared to be a motion to dismiss 
or withdraw. 

Mr. Fine: No, 5 (C), no, sir. I think evidence had been 
presented in that regard. 

Mr. Rovner: That was Mary Helen Foley’s testimony. 

Trial Examiner: Well, as long as we have started on 
this, maybe it would be helpful to pin point 5 (C). Who 
testified with respect to that? 

Mr. Fine: That is Mary Helen Foley for one. 

Trial Examiner: Didn’t she testify with respect to 5 
(D)? 
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Mr. Fine: I think that her testimony would cover both 
of those allegations, Mr. Examiner. 

Trial Examiner: Well, I see no point, gentlemen, in tak- 
ing time now to examine the testimony to see whether there 
is testimony or isn’t testimony to support one of these 
sub paragraphs with respect to 5 (C). You may renew 
your motion at the close of the hearing, Mr. Kovar. 


* * * * * * * * * * 


Mr. Kovar: Inasmuch as we have two motions be- 
106 fore the Trial Examiner I will withdraw my motion. 

Mr. Fine: And I will repeat mine that Counsel for 
the General Counsel move to dismiss Paragraphs 6 and|7 
of the Complaint. 

Trial Examiner: I take it there is no objection? 

Mr. Welch: No objection. 

Mr. Kovar: No, sir. 

Mr. Rovner: No objection. 

Trial Examiner: The motion is granted. Paragraphs |6 
and 7 are dismissed. We have then no issue here concern- 
ing supervisors. That is, concerning supervisory status |I 
should say. 

Mr. Kovar: Right, sir. 

Trial Examiner: Are you prepared and ready to proceed, 
Mr. Kovar? 

Mr. Kovar: All right. 

Before commencing with our witnesses there have been 
numerous references to the letter of the General Counsel 
dated November 13, 1958, which letter authorized the Re- 
gional Director to issue the instant complaint. At this time 
I would like to offer into evidence as Respondent’s Exhibit 
1 a Photostatic copy of that letter. 

Mr. Fine: No objection, Mr. Examiner. 

Mr. Rovner: The Union would object on the grounds of 
materiality. The question the Union raised was as to the 

Board amending the complaint or the Trial Exam- 
107 ~iner, a power which the Union contends both th 
Trial Examiner and the Board have. 
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Trial Examiner: Well, all of our discussion was based on 
the assumption that the General Counsel, referring now to 
the General Counsel in Washington, wrote this letter of 
November 13. The rulings have been based in part at 
least on this letter. Perhaps we should have it in the 
record in any event. The objection is overruled and Re- 
spondent’s Exhibit 1 is received. 


* * * * * * 


Jack M. Tubb, Jr. 


a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 


Trial Examiner: Give your full name. 
The Witness: Jack M. Tubb, Jr., T-u-b-b. 
Trial Examiner: Where do you live? 
The Witness: Bay Springs. 


Direct Examination 


Q. (By Mr. Kovar) You are employed by the Neco 
108 Electrical Products Corporation, are you? A.I am. 

Q. What is your position with them? A. Person- 
nel Manager. 


* * * * * * * * * * 


112 Q. And if I told you that the original which was 

signed by Mr. Todd whom we have earlier identified 
as the plant production manager I believe indicated that it 
was posted on August 5, would you say that was correct? 
A. Yes. 


m * * * * * 


122 Kathryn Helen Rhodes 


a witness called by and on behalf of the Respondent Com- 
pany, being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 


Q. (By Mr. Kovar) Mrs. Rhodes, I hope you will speak 
up so that we can all hear you. 
You are employed by Neco Electrical Products Corpora- 
tion? A. Yes, sir. | 
Q. Now, in July, August and September of 1957 what 
was your position with the Company? A. Supervisor. 
Q. And what department were you supervisor? A. Con- 
trol. 
Q. As Supervisor of the Control Department did 
123 you have a Mary Helen Foley under your direct 
supervision? A. No. 
Q. Under whose supervision was Mrs. Foley? A. Doye 
Duckworth. | 
Q. Did you and Mrs. Duckworth follow the practice lof 
sometimes exchanging duties between yourselves so that at 
one time or another you might be over in her department 
and she would help you out in your department? A. Yes 
sir. 
Q. Now, directing your attention back to July 26, 1957, on 
or about that date, did you have a conversation with Mary 
Helen Foley? A. Yes, sir. 
Trial Examiner: What date was that? 
Mr. Kovar: On or about July 26. 
Trial Examiner: Yes. 
Q. (By Mr. Kovar) What did Mrs. Foley tell you? A. 
She told me that she was going to have to quit, it looked 
like, because her nerves were bad. 


? 


* * * * * * * * * 


Mr. Fine: Mr. Examiner, I would like to make 

the usual motion to conform the pleadings to the 

proof in the minor matters in variances of dates and spell- 

ings of names. There are a couple of these incidents here 

with regard to the dates as alleged and the dates as testi- 
fied. 

Tiral Examiner: Any objection? 
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147 Mr. Kovar: No objection. 
Trial Examiner: Motion granted. 
Let’s go off the record. 


(Discussion off the record.) 


Trial Examiner: On the record. Briefs will be due on 
March 9. 

Mr. Fine, I am not suggesting that you limit your argu- 
ment to these matters, gentlemen, but I should ask Mr. 
Fine and the union to pin point the evidence related to the 
specific allegations to the extent that they can, and Mr. 
Kovar is going to refer to this matter of the leave and va- 
eation and its significance. I might say that I realize we 
have here serious questions of credibility and if counsel 
can readily prove beyond a doubt, it would be very helpful 
to me, but if counsel can readily cover these questions of 
eredibility and indicate how they should be resolved, how 
the testimony indicates that those questions should be re- 
solved, all of that will be helpful. I don’t expect you to do 
justice to all the testimony at this time. You will undoubt- 
edly say more in your briefs, but it will be helpful if you 
will cover the case as fully as you can. 

Mr. Fine? 

Mr. Fine: Mr. Examiner, Counsel for General Counsel 
asks that this complaint be sustained and that the Trial 
Examiner recommend that a detailed 8 (1) notice be posted. 

This hearing was composed of witnesses put forth 
148 by the General Counsel which gave testimony of 

8 (1) conversations they had with supervisors of 
Respondent. The Company attempted to refute their testi- 
mony with denials by the supervisors involved in these con- 
versations. 

In regard to the credibility of the witnesses, the General 
Counsel subpoenaed, who testified, six witnesses: Mary 
Foley, William Ray Foley, Marvin Lewis; three out of 
the six are no longer employed by this company, are com- 
pletely disinterested witnesses as was exhibited by Marvin 
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Lewis perhaps somewhat reluctant witnesses. Grace Sulli- 
van James was a hostile witness employed in a position 
which would be necessarily out of the unit as Secretary) to 
the Personnel Director. I think she said she was Assistant 
to the Personnel Director. 
The witnesses that have testified for Respondent were 
naturally the supervisors of the company presently em- 
ployed whose interests and security is obvious. 
Paragraph 4 (a) of the Complaint, Counsel for General 
Counsel proposes is supported by the testimony of William 
Ray Foley who testified that supervisor Lightsey told him 
that the plant would have its operation curtailed if the 
union won because the company’s two largest customets, 
Sears, Roebuck and Rexall would not do business with] a 
unionized firm. This conversation— | 
Trial Examiner: You are speaking of which witness, I 
am sorry? 
Mr. Fine: William Ray Foley. This very similar 


149 allegation was put forth to Marvin Lewis and 


testified to that effect. In fact, Marvin Lewis testi- 

fied that Mr. Lightsey had asked him if he had changed his 
mind in regard to the union and this was so alleged in Para- 
graph 4 (b) as being an unlawful interrogation of an em- 
ployee’s membership, desires, activities or feelings. 
Paragraph 5 (a) concerns the testimony of William Ra 
Foley when Helen Rhodes told him, that is Superviso 
Helen Rhodes told him that Mr. Ed Russell, the compan 
president, Respondent’s president doesn’t own a thing tha 
is bolted down that he can’t move. 
5 (b) is supported by the testimony of Mary Williamson 
when she was questioned about Mary Foley’s union activ- 
ities, desires and so forth. 5 (ec) is supported by Mary 
Foley’s testimony when she stated that Mrs. Rhodes told 
her she didn’t want to see her in a position that she 
eouldn’t come back to Neco, told her this in a conversation 
which concerned the union. | 
5(d) is again Mary Foley’s testimony along the same line. 
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Trial Examiner: Well, actually, as you have described, 
the question was raised with respect to 5 (c) before, but 
is there any difference as far as the alleged violation of 
5 (¢) and 5 (d) are concerned, not as alleged, but are you 
indicating any difference? 

Mr. Fine: No, no, there is no difference. 

Paragraphs 6 and 7 we moved to dismiss and it was 

granted and Paragraph 8 concerns the testimony of 
150 Pascal Tubbs when he testified that he told his super- 

visor, Grady Knotts, that he would not be in the next 
day because he was acting as the union observer in the 
election and Knotts told him that that was another mis- 
take he was making. This we allege was an implied 
threat to his security. 


* * * * * * * * * * 


152 Mr. Rovner: I propose at this point to dwell only 
on the allegations that were included in the com- 
plaint except to make one note in passing that I think 


is tremendously significant, and that is the nature of the 
threats to close the plant, to eut down the work week. 

In a small rural community the threat to close the 
plant is one that is calculated to spread like wildfire through 
the community, through the plant. As the Board has noted 
on various occasions, the threat to close the plant is not 
one which would normally be isolated. This is no techni- 
cal 8 (a) (1), no passing remark that might be ambiguous 
between two lifelong friends. This is the carefully caleu- 
lated institution of terror, that is precisely what it was 
and that is precisely the effect that it was intended to 
have and that the Company knew it would have. What 
I am more concerned with are the matters that the Gen- 
eral Counsel chose not to include in his complaint which 
the Charging Party believes the Trial Examiner should 
put into the Complaint or that the Board when it gets to 
the Board should include in the Complaint. This is the 
question involving the racial matters. 
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Trial Examiner: Let me interrupt you. I don’t propose 
to change my ruling in that respect, Mr. Rovner. I am 
sure you will have every opportunity to except to my |in- 
termediate report. That will be a matter on which you 

will address yourself to what you say now isn’t 
153 going to the Board except in the sense that every- 

thing does but it is an argument addressed to me and 
I would think that if you are right, unfortunately your 
success in this connection must be postponed until you get 
to the Board. There just is no point in urging it here 
because I think we went into this in considerable detail. 
My impression is that you covered the point fully. I al- 
most said adequately, but unfortunately for you I didn’t 
think and still don’t think that what you said was adequate 
to warrant a different ruling. I think for present purposes 
we will skip that. 

Mr. Rovner: Well, I would hope perhaps on reconsidera- 
tion particularly in the light of the decision of the Court 
of Appeals of the 5th Circuit, the General Counsel himself 
might find it incumbent to re-examine his own original de- 
cision and join in the motion to amend the Complaint. This 
would not be the first time that someone would realize 
they have made an error. 

Trial Examiner: Then you are certainly not in the 
proper form at this time. I have several times said to 
General Counsel in Washington, and I might clarify it on 
the record, I think it is rather roundabout to say Counsel 
for the General Counsel, so I refer to Mr. Fine here as 
the General Counsel—that is a promotion for the limited 
purpose of this case only, Mr. Fine— but I think the Gen- 
eral Counsel in Washington will not review the argu- 
ment at this hearing to see whether or not he should 

modify his earlier limitation, | 
154 Mr. Rovner: With that understanding I would 
reserve my other points for brief, post hearing brief, 
except might I just focus on one point here where I believe 
that the General Counsel may not have pre-empted the 
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consideration of this particular matter and that is the 
statement of Marvin Lewis. 

Trial Examiner: Yes. 

Mr. Rovner: That in the event that the union was suc- 
cessful that there would be negro women working along- 
side white women in the plant. I say leaving aside the 
question for the moment of whether this calculated red 
herring is protected by Section 8 (c), getting down solely 
to the point of whether this wasn’t a threat so immediate 
that even the General Counsel might be able to see it at 
this point. 

Trial Examiner: Reserved even for the Trial Examiner. 
It is something more even than the General Counsel, and 
that is the Trial Examiner. 

Mr. Rovner: The question actually comes down to 
whether this would be in the eyes of the employee to 
whom the remark was addressed and probably to others 
to whom he might communicate a threat to diminish his 
working standards as he saw them. You must remember 
at this point I made an offer of evidence that in this plant 
the only negroes were janitorial and presumably not in 
competition with anyone else. The threat to put negroes 
side by side with whites is in part at least a threat to ter- 

minate. I presume they are claiming the union can 
155 hire these people. I don’t know quite what the the- 

ory is. I sometimes find it difficult to follow their 
theory in these appeals anyway, but the threat would be 
that a presently enforced system whereby the whites in 
the plant enjoyed some insulation would be terminated ; 
in fact, such termination would have to come as a uni- 
lateral act of the company inasmuch as the union never 
had the right to hire or fire in a plant, but I think it was 
clear to the employee it was a threat to that insulation. 

Trial Examiner: That would suggest since you point out 
the union would not be hiring employees, what you 
say would suggest that this was no threat, but beyond 
that. 
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Mr. Rovner: Would be a threat of a reprisal. The 
employer does hire employees. 
Trial Examiner: And put them to work alongside the— 
Mr. Rovner: Presumably they would. It would cer- 
tainly be one interpretation that is possible from these 
remarks, | 
Trial Examiner: I think I said earlier on the record, 
it was the employee Lewis, wasn’t it? 
Mr. Rovner: Yes. 
Trial Examiner: Did not in fact testify that that re- 
mark appeared to him to be an immediate threat, a threat. 
Mr. Rovner: No. My understanding is that the employee 
does not have to testify that he feels intimidated. The 
question is, is the remark calculated to do So, because la 
person may be impervious to a threat because of |a 
156 certain degree of self confidence ; that does not make 
the action any more protective. 
Trial Examiner: That presumably is where you point to 
the locale and say that in that place and under these cir- 
cumstances that that would be regarded as a threat. __ 
Mr. Rovner: Oh, there is more than just that. If a 
man is working in a plant where only men are working 
and if the company says, “‘If a union comes in here we 
are going to put women here side-by-side’? and the only 
women in the plant have been hired in a menial capacity, 
those men may feel as an act of retribution the employer 
would remove the insulation from the men. This takes 
it under a whole area of — | 
Trial Examiner: You are asking me to find not that 
those men might feel, but that those men would so feel? | 
Mr. Rovner: That it would tend to instill this thought 
of fear and apprehension. That is certainly one interpre, 
tation of these remarks that would be readily apparent, 
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NECO ELECTRICAL PRODUCTS CORPORATION 
BAY SPRINGS, MISSISSIPPI 
August 21, 1957 
An Open Letter to All Neco Workers: 

Purase Take THE Next Few Minutes anp Strupry Tus 
Lerrer aND THE ENcLosep Curprines CaREFULLY. Your 
Ewrme Fourore Way or Lire May se INvouvep. 

A few days ago I wrote to you suggesting that there 
were three major questions that you should consider before 
voting next September 6th. The first question was: What 
kind of organization is it that seeks your vote and your 
dues? 


I believe that in considering this question there are a 
few facts which you should know. The International 
Union of Electrical Workers (IUE) has its headquarters 
in Washington, D. C. Its president is James Carey, who 


is also a vice-president of the AFL-CIO and Chairman 
of its Civil Rights Committee. In a speech to the AFL- 
CIO convention in December 1955, Thurgood Marshall, 
special counsel of the N.A.A.C.P. stated: ‘‘Organized labor 
has a terriffic stake i vigorously opposing racial segrega- 
tion in community life whether it be in the North or 
South.’’ Carey’s CommirreeE Was Formep For Tat 
PuRposE. 


The reason that I mention this is that last year Al 
Hartnett, Secretary-Treasurer of the IUE, told and IUE 
Civil Rights Conference that organizing in the South was 
one of the main instruments in the Union’s fight for inte- 
gration. Now that raises a question: Is the IUE attempt- 
ing to organize you because it’s interested in you or because 
it’s interested in furthering its leaders’ theories, which 
include integration? 


Who is the union organizer? His name is Joe Thornton, 
alias W. R. Dodson, who recently moved into Bay Springs. 
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Is he the kind of fellow you want to pay dues to? Well, 
just check the recent Jackson newspaper article enclosed 
with this letter and make up your own mind. | 


This union was formed back in 1949 when the old 
Electrical Workers Union was kicked out of the CIO be- 
cause its leadership followed the Communist Party line. 
This was supposed to have been a clean-up of the union, 
but I noticed in the paper just a week or so ago that 
16 officials of the IUE were named as Communists! How 
many more there are no one seems to know. Here’s an 
organization that can’t even clean up its own backyard 
and comes around saying how it’s going to clean up some- 
one else’s. | 


Now how about strikes and violence? You’ve seen the 
newspaper articles. You’ve seen the headlines. ‘OnE 
Dean, 7 Hur iw Srrixe Riotrne.’”’ ‘Goons Damace Homes 
anp Cars.’”’ ‘Stone anp Beat Men, Women at Srrvuce 
Puant.’’ All of these headlines and stories involved this 
very union! And we don’t have to look any further than 
Columbus, Mississippi, to see that violence, beatings, and 
shootings seems to go along with this union. I imagine that 
any union official would deny that he wants violence and 
damage, but the fact remains that it happens. Time after 
time after time! And it’s too late to take back your vote 
after you or a member of your family has been beaten or 
shot, or your car or your home damaged or destroyed. | 


Please think about these facts. They are very important 
to you and your future. 


The above information is fact, not rumor. It tells you 
what kind of outfit the IUE is and what kind of men its 
leaders are, 


Is this the kind of organization you want to join and 
pay dues to? I’m sure you’ll agree the answeris NO. | 


Sincerely yours, 


S. I. Russex, Jr. 
S. I. Russell, Jr. 


Charging Party's Exihit ( Rejected ) No. 2 


IS THIS WHERE YOUR 
DUES WILL GO? 


CHECK for life membership in Elmi; 

branch_of NAACP presented to the Rev. 
Latta Thomas Seaton by Neal Eastman, 
IUE International representative, on behalf 
of IUE Locals 310, 311 and 312. Left to 
right, Lew Stark, secretary of Elmira 
branch, Eastman, Thomas and Joseph 


This picture and story were taken | 
from the "IUE Néws From GE", August | 
5, 1957, an offtetal union publica- 
tion, 


‘Give Us Ballot'—Prayer 


66Q.IVE Us The Ballot” 

was the cry that re- 
sounded from the steps of 
the Lincoln Memorial as an 
estimated 25,000 joined in 
the Prayer Pilgrimage for 
Freedom in the: nation’s 
capital, March 17. | 

Negro church groups, the Na- 
tional Association for the Ad- 
vaneement of Colored Pcople, 
Other negro organizations and 
labor unions all joined in the 
pilgrimage to arouse the nation 
to the necd for civil rights legis- 
lation. 

Delegates from all over the 
nation attended the three-hour 
mecting on the third anniversary 
of the Supreme Court decision 
ruling segregation in public 
schools unconstitutional. 

The meeting was _ jointly 
headed by A. Philip Randolph, 
President of the Brotherhood of 
Sleeping Car Porters; Roy 
Wilkins, exccutive seerctary of 
the NAACP, and the Rev. Mar- 
tin Luther King of Montgomery, 
Alabama, 

At least a third of the throng 
were members of AFL-CIO 
unions throughout the country 
with many ICE members par- 
ticipating. 

Some 200 pilgrimage platform 
leaders and speakers were wel- 
comed by President James B. 
Carey in the Philip Murray 
building preceding the service, 

Said Carey: 

“It is deeply appropriate that 
this House of Labor should be a 
meeting place for a Prayer Pil- 
grimage For Freedom. It is 
doubly upprepriate that you —the 
leaders of a mighty throng of 
pilgrims of prayer and freedom— 
should gather here in the Philip 
Murray Building, for there was 
no cause more profoundly rooted 
in the soul of Philip Murray than 
the cause of civil rights, demo- 
cratic liberties and brotherhood. 

“Therefore, let me | welcome 
you here with these words of 
Philip Murray, spoken to our 
Sixth CIO Convention in 1943: 

“‘My heart beats in unison 
with all people who have been 
Subjected down through the ages 
to acts of discrimination, Ba- 
Sically und fundamentally, the 
precepts of all religion ‘and God 
Almighty are predicated upon 
the assumption that there shall 
be equality of treatment for all 
people. 

“ ‘The labor union that cannot 
meet those requirements is not 
2 good labor union; and the 
member of the labor organizu- 
tion who cannot practice those 
precepts is not a good union 
member.’ 

“Philip Murray, were ‘he alive 
today, would be profoundly grat- 
ified to observe that never before 
in Amcrican history have there 
been such close ties, such fra- 
ternal relations, such bonds of 
militancy between .the labor 
movement on the one hand and 
civil rights groups and inter- 
racial organizations on the other. 

“This is a day that. history 
will mark well, a day that should 
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Rev. King 
Praises IUE 

The Rev. Martin Lu- 
ther King, who led the 
Montgomery, Alabama 
bus boycott to its victori- 
ous conclusion, praised 
the IUE and President 
Carey in these words: 

“It is my opinion and my 
deep concern that as we 
struggle for first class citizen- 
ship in America, we struggle 
with all the forces of good 
will that we can get, and I 
think that we can all agree 
that organized labor is one of 
tho great forces that must 
work with us-in this cause in 
our struggle for justice, 

“We are happy to have the 
support of noble men of faith, 
and Mr. Carcy has stood out 
in this area for many, many 
years. He has been deeply 
concerned about civil rights 
over the years. We are very 
grateful to him for that con- 
cern, 

“Those of us who stand in 
the midst of the tragic mid- 
night of injustice gain new 
hope for the emerging of day- 
break of freedom and justice 
when we realize that such 
persons exist in this nation. 
Thank you.” 


forever be remembered. This is a 
day for immortality among the 
unnumbered days and countless 
years of struggle—chronicled in 
blood and tears and sacrifice— 
struggle for human dignity, de- 
mocracy and fraternity. 7 

“This is a day like that his- 
toric other day in 1939 when 
100,000 Americans gathered 
around the Lincoln Memorial to 
hear-Marian Anderson sing—be- 
cause bigotry and small mean 
minds, contemptuous both of de- 
mocracy and religious precepts, 
barred her from a nearby audi- 
torium. 

“Today here in Washington we 
mark the third anniversary of 
the United States Supreme Court 
decision which declared uncon- 
stitutional segregation in our 
schools. Tomorrow would have 
been the 61st anniversary of the 
Supreme Court decision which 
was overturned, for it was on 
May 18, 1896, that the Supreme 
Court ruled that ‘segregation is 
lawful when separate but equal 
facilities are provided.’ 

“It took 58 years for this vic- 
tory to take shape, a victory that 
has not even yet been entirely 
won. 

“We are determined that we 
shall never again wait a half- 
century for democracy’s total 
victory, for the full and unlim- 
ited enjoyment of all civil rights 
by ull our people. We will no 
longer be patient with those who 
would keep us from realizing 
the ‘brotherhood of man under 
God.’ 

“Ten years ago there was is- 
sucd here in Washington—by the 
President's Committee on Civil 


Ist RCA Meeting” 


The first meeting of the newly-formed RCA Confer- 
ence Board will be held June 26-27, Conference Board 
Chairman Dan Arnold announces. 

The meeting will be held at the Sheraton-Gibson Hotel, 
Cincinnati, O. Delegates should contact the Sheraton- 
Gibson manager for reservations. Further details of the 
meeting will be announced later. 


°° * 
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Pilgrimage 


S 


PART OF CROWD at Lincoln Memorial, 
scene of nationwide Prayer Pilgrimage, in 
which many locals of IVE participated. 


PRESIDENT CAREY of IUE (1) among those 
attending ceremony. Others in photo in- 
elude (2) Moe lushewitz, New York City 


Rights—a great and hope-filled 
document: ‘To Secure These 
Rights.’ I am proud to have had 
a@ part in its -writing, but here, 
too, we shaped a document whose 
Promises and aspirations, 10 
years later, remain unfulfilled. 

“But they shall not femain 
unfulfilled for 10 years more; to 
that, too, we have solemnly 
pledged ourselves.” 

The Rev. Martin Luther King 
expressed the overwhelming sen- 
timent of the mecting as he 
called out aloud for the ballot 
for his people. 

“Give us the ballot and we will 
no longer have to worry the fed- 
eral government about our basic 
rights, 

“Give us the ballot and we will 
no longer plead to the federal 
government for passage of an 
anti-lynching law; we will by 
the power of our vote write the 
law on the| statute books of the 
Southern states, and bring to an 
end the dastardly acts of the 
hooded perpetrators of violence. 

“Give us the ballot and we 
will transform the salient muis- 
deeds of bloodthirsty mobs into 
the calculated good deeds of or- 
derly citizens. 

“Give us the ballot and we will 
fill our legislative halls with men 
of good-will, and send to the 
sacred halls of Congress men 
who will not sign a Southern 


se. a 


Rally was held on third anniversary of Su- 
Preme Court decision outlawing segrega- 
tion in the nation's schools. 


ClO Council; (3) Paul Sifton, Washington 
office, UAW; 
William Oliver, UAW. 


(4) Roy Reuther, UAW; (5) 


CHATTING wth Ted Berry, vice mayor of Cincinnati, is IUE 


President Carey. 


Manifesto because of their devo- 
tion to the manifesto of injus- 
tice 

“Give us the ballot and we will 
place judges on the benches of 
the South who will ‘do justly and 
love mercy,’ and we will place at 
the head of the Southern states 


The IUE 


AFL 
clo 
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governors who have felt not only 
the tang of the human, but the 
glow of the divine. 

“Give us the ballot and wo 
will quietly and non-violently, 
without rancor or bitterness, im- 
plement the Supreme Court's de- 
cision of May 1%, 1954.” 
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JACKSON DAILY NEWS 
JACKSON, MISSISSIPPI 


Monday, July 22, 1957 
Some Facts Concerning Jackson Puant Dispute 
By Fredrick Sullens 


The Daily News in its issue of Monday, July 15th carried 
an editorial about a series of acts of sabotage in the plant 
of the Mississippi Products Company, Jackson’s largest 
industry, where an effort is being made by Joseph M. 
Thornton, alias W. R. Dodson, field representative of the 
Electrical Worker’s Union, to organize a local union in 
that plant to act as ‘‘bargaining agent’? for the employees. 


of sabotage have been committed at the plant, one bein 
destruction of a wall clock and the other uncoupling o 
the whirling device in a large variations in that plant of 
the plant for some time. 


Following the publication of that editorial the Daily 
News received a long-winded letter from Joseph M, 
Thornton, alias W. R. Dodson, complaining that the 
Electrical Union had been slandered by the Mississippi 
Products Company and the Daily News, and seeking to 
deny that the Electrical Workers Union was responsible 
for the several acts of sabotage, one being the starting of 
a fire in the plant. 


Since that editorial was printed at least two other ng 


The Daily News ignored the letter written by Joseph 

M. Thornton, alias W. R. Dodson. No specific charge was 
' made against him or his labor union. The editorial merely, 
called attention to the acts of sabotage and also the fact, 
that Joseph M. Thorton, alias W. R. Dodson, was trying| 
to organize a local union in the plant of the Mississippi 
Product’s Company, one of the most modern industries in 
the nation, where relations between the company and its 
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large army of employes, have always been of the friendliest 
nature. 


Fre aT THE PLant 


The letter was not ignored, however, by an afternoon 
paper printed on South State street. A badly written news 
story was printed in its edition of July 16th trying to say 
that the Electrical Workers Union and Joseph M. Thorton, 
alias W. R. Dodson, had nothing to do with the acts of 
sabotage. Two choice paragraphs from that article are 
as follows: 


‘¢ Jackson fire chief L. F. McDonald told the State-Times 
Friday that there was no evidence of sabotage at the scene 
of the blaze. 


‘In an editorial Monday the Hederman-owned Daily 
News labeled the fire an act of sabotage, but did not offer 
any facts to back up the assertion,’’ a labored defense of 
the arsonist, whoever he happened to be. 


Fire Chief McDonald has not said the fire was not deliber- 
ately started, as company officials fully believe it was. 
The blaze in that part of the plant could not have been 
started without human aid, neither could other acts of 
sabotage been committed without the use of human hands. 


A paragraph in the letter written by Joseph M. Thorton, 
alias W. R. Dodson, says the Mississippi Products Com- 
pany is ‘‘using mudslinging and scare tactics in connection 
with the union organization drive,’’ and declares: 


“‘We are a respectable recognized labor organization 
and don’t have to try to get the MPI workers, or any 
other workers, to organize.’’ 


It is a well-established rule of law that when a person 
comes into court with a complaint it must be with clean 
hands, and that rule can be well-applied to any person 
who seeks to destroy friendly relations between Missis- 
sippi’s newly established industries and their empolyes. 
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This rule should apply to Joseph Mr. Thornton, alias 
W. R. Dodson, who spark-plugged the strike in the Borsch 
industry at Columbus and succeeded by a small majority 
vote, in establishing his union as a ‘‘bargaining agent’ 
for the employes of the Vicker’s precision instrument plant 
in this city. 


So here goes for some facts concerning this field repre- 
sentative of the Electrical Workers Union—facts proven 
by court records, and fortified with facsimile copies in 
possession of the Daily News. 


THornToN’s CrrminaL Recorp 


The records show that Joseph M. Thornton, alias W. R. 
Dodson, 710 Hickory Ridge Drive, Jackson, Miss., Field 
representative of the International Union of Electrical, 
Radio and Machinery Workers, AFL-CIO, in the United 
States district court for the Western division of the state 
of Tennessee was tried and convicted on March 12th of 
the crime of forgery, the specific charges being as follows: 


1. That Joseph M. Thornton, alias W. R. Dodson, with un- 
lawful and fraduluent intent, did transport from Memphis, 
Tennessee, to West Memphis, Arkansas, a falsely made and 
forged security, knowing the same to have been falsely 
made and forged. The security being a check for the 


amount of $147.80. 


(2) That he, with unlawful and fraudulent intent, did. 
transport from Memphis, Tennessee, to Marion, Arkansas 
a falsely made and forged security, knowing the same to 
have been falsely made and forged. The security being a 
check in the amount of $337.56. | 


Both of these forged checks were transported across 
the state line and cashed the same date, on or about July 
25, 1953, the record reveals. | 


Joseph M. Thornton, alias W. R. Dodson, entered a 
plea of guilty to the charges and was sentenced to one 
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year on each of the two counts, the sentences to run con- 
currently. He was also fined $100.00 each of the two counts, 
for a total of $200.00. 


Joseph M. Thornton, alias W. R. Dodson, was delivered 
to the Shelby County Jail in Memphis, Tennessee, on 
March 12, 1954, and was delivered to the Federal Correc- 
tional Institution at Texarkana, Arkansas, on March 28, 
1954, A telephone call to this Institution revealed that 
Thornton, alias Dodson, was imprisoned until August 30, 
1954. 


The above is a true record of the criminal side of the 
career of Joseph M. Thornton, alias W. R. Dodson, and 
cannot be refuted or in any way denied, despite the effort 
of an afternoon newspaper published on South State street 
to make it appear that he has been slandered by the 
Mississipi Products Company and the Daily News. 


Here is more of the story: 
Records in the Pulaski County Chancery Court in the 


State of Arkansas reveal that Joe Thornton’s wife, Helen 
Thornton submitted a petition on June 27, 1956, to initiate 
support proceedings against Joe Thornton, who at that 
time was believed to have been residing in Columbus, 
Mississippi. 


The petition states that Joe Thornton had failed, 
neglected and refused to provide support to the children 
in accordance with their needs, and that such failure, neg- 
lect and refusal had continued for a long period of time. 
It was pointed out that since April 15, 1956, when $20.00 
was paid, Joe Thornton had not contributed toward the 
support of the children. 


A majority of the employees of the Mississippi Products 
Company, are married men with families, They can, and 
no doubt will, form their own opinions concerning Joseph 
M. Thornton, alias W. R. Dodson, check forger and wife 
beater, who seeks to put the fingers of the IUERMW-AFL- 
CIO, into their take-home money. 
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Employer's Exhibit No. 1 


NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL 
WASHINGTON 25, p. c. 


November 13, 1958 


Benjamin C. Sigal, General Counsel 
International Union of Electrical 

Radio and Machine Workers, AFL-CIO 
1126 16th Street, N. W. 
Washington 6, D. C. 


Re: Neco Electrical Products Corp.,| 
Bay Springs, Mississippi 
Case No. 15-CA-1093 


Dear Mr. Sigal: 


Your appeal from the Regional Director’s refusal to 
issue complaint in the above ease, charging violations of 
Section 8 (a) (1) of the National Labor Relations Act 
has been duly considered by the General Counsel. 


7 


The General Counsel has decided to sustain the appeal 
in part and remand this case to the Regional Director 
with instructions to issue an 8 (a) ( 1) complaint predicated 
solely on allegations that the Company threatened its 
employees with economic reprisals if the union sueceeded 
in its organizing campaign and interrogated its employees 
as to their union membership and activities. All further 
inquiries concerned therewith should be directed to the 
Regional Director. 


Very truly yours, 


Tuomas J, Ryan 
Thomas J. Ryan 
Special Assistant to the 
General Counsel 
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: Director, 15th Region 


International Union of Electrical, Radio and Machine 
Workers, AFL-CIO, Mr. Edmond F. Rovner, Asst. 
General Counsel, 1126 16th Street, N. W., Washington 
6, D. C. 


Neco Electrical Products Corp., Bay Springs, 
Mississippi 


Mr. David C. Welch, First Natl. Bank Building, Laurel, 
Mississippi 


Mr. William W. Weiss, Field Representative, IUE, 
AFL-CIO ¢/o Pinehurst Hotel, Laurel, Mississippi 


Seyfarth, Shaw, Fairweather & Geraldson, 231 South 
LaSalle Street, Chicago 4, Illinois 


CERTIFIED Mar 
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UNITED STATES OF AMERICA” 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTEENTH REGION 


Case No. 15-RC-1660 


Neco ExectricaL Propucts Corporation, 
Employer,| 
and 


InrernatTionaL Union or Execrricat, Rapio anp Macuryr 
Workers, AFL-CIO, 
Petitioner. 


Report on Objections to Conduct of Election and Conduct 
Affecting Results of Election 
Pursuant to an Agreement For Consent Election ap- 
proved by the undersigned Regional Director on August 
13, 1957, between Neco Electrical Products Corporation, 
herein called the Employer, and International Union of 
Electrical, Radio and Machine Workers, AFL-CIO, herej 
called the Petitioner, an election by secret ballot was con- 
ducted among certain employees of the Employer on Sep- 
tember 6, 1957. The Tally of Ballots served upon ae 
sentatives of the Employer and the Petitioner on that date 
shows that of approximately 408 eligible voters, 291 cast 
ballots against and 84 for the Petitioner. Five ballot 
were challenged and two were declared void. | 


On September 12, 1957, the Petitioner timely filed ob 
jections to conduct of the election and conduct affecting 


the results of the election. The Petitioner alleges in its 
objections: 


| 

*This Report on Objections is not a part of the record in the instar 
proceeding. It is however, a public document in a related proceeding whig 
has been reprinted in this Joint Appendix for the convenience of the Court. 
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I. The Employer, acting through its supervisors, 
agents and representatives, intimidated, interfered 
with and restrained its employees and improperly af- 
fected the outcome of the election by: 


1. threatening employees with loss of work if the 
employees selected Petitioner as their bargaining 
agent. 


2. threatening employees with loss of future job op- 
portunities if they selected Petitioner as their bar- 
gaining agent. 


3. threatening employees with loss of future work 
or job opportunities unless they renounced support of 
Petitioner. 


4. making statements to employees at captive audi- 
ence meetings on September 4, 1957, which inflamed 
race prejudice creating plant and community tensions 
and fear of loss of employment and jeopardy to per- 
sonal security. 


5. displaying photographs of Petitioner’s President 
with a colored person with a printed statement and in 
such manner to inflame race prejudice against Peti- 
tioner and to cause fear among employees of loss of 
employment and jeopardy to their personal security. 


6. basely maligning representatives and agents of 
Petitioner by dissemination of false and misleading 
statements which injured Petitioner’s and its agents 
and representatives’ reputations and standing in the 
community. 


7. entering into concert with merchants and other 
persons in the locale of the plant whereby such per- 
sons inflamed race prejudice against Petitioner with 
the results described in items 4 and 5 above. 


8. entering into concert with merchants and other 
persons in the locale of the plant whereby these mer- 
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chants and other persons threatened employces| of 
Employer with loss of employment if the employees 
supported Petitioner and with loss of economic bene- 
fits and with economic reprisals against Employer’s 
employees if Petitioner was selected as the bargain- 
ing agent of the employees. 


9. by interrogation of its employees as to their 
union sympathies, thereby intimidating and coercing 
said employees. 


10. by these and other acts, the Employer illegally 
interfered with and prevented the free choice of /its 
employees in said election. The propaganda of 
ployer exceeded the limits permitted by the Board) i 
representation elections. 


II. Various merchants and other persons in the 
locale of the plant, acting in concert with one another, 
intimidated, interfered with and restrained Employer’s 
employees and improperly affected the results of the 
election by: 


1. threatening Employer’s employees with loss lof 
employment if Petitioner was selected as the em- 
ployees’ bargaining agent. 


2. threatening Employer’s employees with loss of 
economic benefits and with economic reprisals if Pe- 
titioner was selected as the employees’ bargaining 
agent. 


3. planned and carried out an anti-union parade of 
automobiles decorated with antiunion slogans on the 
day preceding the election; said motorcade being led 
by an official vehicle of the State of Mississippi, driven 
by uniformed State employees. 


4. spreading false statements about Petitioner, its 
officers and agents which adversely affected the repn- 
tation of Petitioner, its officers and agents and caused 
them to be objects of ridicule and hatred. 
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5. inflaming race prejudice against Petitioner caus- 
ing employees to fear for their job security and for 
their personal security. 


II. Various merchants and other persons in the 
locale of the plant acting in concert with one another 
and in concert with or with the knowledge of the Em- 
ployer, committed the acts described in Section II 
above. 


IV. The Board’s agent improperly affected the re- 
sults of the election by improperly preventing Peti- 
tioner’s from peaceful and orderly distributing of 
literature on the day of the election. 


Pursuant to paragraph 6 of the aforementioned Agree- 
ment For Consent Election and Section 102.54 of the 
Board’s Rules and Regulations, an investigation of the 
objections has been conducted under the direction and su- 
pervision of the undersigned, who reports thereon as fol- 
lows: 


Objections No. I-1, I-2 and I-3 


The investigation disclosed the following evidence with 
respect to the above-numbered objections. 


According to one employee-witness, on the Monday prior 
to the election she was privately solicited by her super- 
visor to accelerate her contemplated voluntary separation 
to a day before the election so that she would not vote in 
the election. In the alternative, she was requested by the 
supervisor to accompany him to the personnel manager 
and the plant superintendent to disavow her support of the 
Petitioner or face the prospect of never being permitted 
to work for the Employer again. The supervisor is re- 
ported by another employee to have informed him that 
he, the supervisor, had offered to accompany the first em- 
ployee to the personnel officer to do all that he could to 
help the employee, who was voluntarily resigning, not to 
be fired. 
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In an affidavit, the supervisor allegedly involved in the 
above-described incidents denied soliciting any employees 
to quit work, threatening any employees, or requesting or 
suggesting that any employees accompany him to the offices 
of the superintendent or the personnel manager. 


In the opinion of the undersigned, the incidents as at} 
tested to by the employees did occur, and the supervisor’s 
statement to the contrary should not be credited. 


Another employee-witness stated that approximately two 
weeks before the election he was sought out by his super: 
visor and asked if he had changed his mind. The employe¢ 
asked, ‘‘About what?’’ and the supervisor answered, ‘You 
know.’’ The supervisor then made several disparaging 
characterizations concerning Petitioner’s representative 
and criticized the Petitioner’s alleged favorable attitude 
toward integration. The supervisor predicted there would 
be strikes and lost earnings by employees. The super- 
visor then identified another employee as a voluntary or-' 
ganizer for the Petitioner and stated that the named em-. 
ployee was not a resident of the Bay Springs area and 
consequently had nothing to lose if the Employer became 
organized. The employee to whom the supervisor was 
talking was known to have been a long-time resident of 
the Bay Springs area. The supervisor concluded his talk 
with the employee by saying that the Employer had big 
orders from one particular customer who would not place 
orders with a unionized plant so that there would be a re- 
duction in the Employer’s business if the plant was or- 
ganized. 


1 There appears to be no question but that the individual involved in the 
incidents and identified as a supervisor is a supervisory employee within the 
meaning of the Act. In addition to the fact that there is no contention to the 
contrary, the supervisor, whose exclusion from the voting unit was agreed to 
by the Employer at the time of the representation election, states that he 
directs the work of some fifty employees by giving them assistance, instruc- 
tion, and inspecting the results of their production, and has on occasion granted 
time off where, in his judgment, the employees’ absence would not affect 
production. 
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Another employee-witness attested to the fact that he 
approached the same supervisor involved in the incident 
described above some seven or eight days before the elec- 
tion and asked the supervisor about the rumors which were 
circulating about the plant to the effect that the plant would 
close if the Petitioner came into the plant. He asked the 
supervisor if the rumors were true. In reply, the super- 
visor stated that he could not say that the plant would 
close but that two of the Employer’s biggest customers 
would cease their business with the Employer if it became 
an organized plant because these customers, whom he 
identified, would not buy from plants which might have 
strikes. 


The supervisor allegedly involved in the above-described 
incidents is admittedly a supervisor within the meaning 
of the Act. In his statement, the supervisor denied mak- 
ing any predictions or statements to employees to the effect 
that the Company would lose customers if it became or- 
ganized. 


Prior to the election, the Company had instructed its 
superiors not to threaten or bribe employees, but to ex- 
press their opinion as to unionization and to tell employees 
what they thought and why with respect to organization 
of the plant. Considering this fact and the fact that an 
additional witness, who is not an employee of the Employer 
but the operator of a business in the Bay Springs area, 
reported that the supervisor referred to above had stated 
to him that the Employer would lose the account of a 
large mail-order house if the Employer’s employees organ- 
ized, compels the undersigned to credit the employee- 
witnesses with respect to the incidents attested to by each 
of them. 


Based upon the above-described credited evidence, the 
undersigned finds and concludes that Petitioner’s objec- 
tions J-1, I-2 and I-3 raise substantial and material issues 
affecting the results of the election and therefore should 
be, and hereby are, sustained. 
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Objections I-4 and I-5 


The investigation disclosed that for a period of at least 
three days before the election, the Employer posted | in 
numerous places about its plant full-size reproductions| of 
the front page of the June 4, 1957 edition of the Jackson 
Daily News which contained, inter alia, in its center a pic- 
ture of James B. Carey, president of the Petitioner, danc- 
ing with a colored person. The following legend appeared 
under the picture: ‘‘Union Leader James B. Carey Dances 
With a Lady Friend”’ and ‘‘He Is President of the IUE 
Which Seeks to Unionize Vickers Plant Here.’’? There 
was no further identification of the photograph. 


On September 4, 1957, some two days prior to the elec- 
tion, the Employer’s president read a speech to three 
groups of employees, in which he described Petitioner as 
a ‘‘Negro-loving union’ and one “‘determined to integrate 
schools, jobs, housing and even social functions.’’ In the 
speeches the president also mentioned the picture described 
above and indicated that the Petitioner had given financial 
support to the National Association for Advancement of 
Colored People. Even prior thereto, however, the Em- 
ployer had, by letter dated August 21, 1957, which was 
distributed to all employees, alleged that the Petitioner 
supported integration and the NAACP. There is no evi- 
dence that the president of the Employer, in his speeches 
to the employees or in his letter of August 21, 1957, threat- 
ened any reprisals against the employees because of their 
membership and activities or promised them any benefits 
to refrain from any such activities. 


Under all the circumstances, it is the opinion of the un; 
dersigned that the campaign tactics of the Employer as 
above described did not constitute interference with the 
employees in the exercise of their free choice of a bargain: 
ing agent. While the Employer injected the racial issud 


*In Case No. 15-RC-1516, an election was held among certain employees of 
Vickers, Ine., in Jackson, Mississippi, on June 5, 1957, which resulted in the 
Petitioner’s certification in that case under date of June 13, 1957, 


108 


into his pre-election campaign in opposition to organiza- 
tion of the plant, he did not make any threats or promises 
to his employees with respect to such issues, nor did he 
promise any preferential treatment for one race of em- 
ployees over another. Nor can it be said that the issue 
was injected into the campaign in such a manner as to 
prevent the Petitioner from answering such propaganda 
and the employees from fully evaluating the respective 
positions of the parties. 


Under all the circumstances, the undersigned concludes 
and finds that the posting of the picture, the Employer’s 
speeches and his letters with respect to the Petitioner’s 
alleged attitude toward the segregation issue were within 
the protection of Section 8 (ce) and did not exceed the 
bounds of legitimate campaign propaganda. Therefore, 
the undersigned finds that Objections I-4 and I-5 do not 
raise substantial and material issues and that they should 
be, and hereby are, overruled. 


Objection I-6 

By letter dated August 21, 1957, the Employer directed 
the employees’ attention to various newspaper stories 
claiming to set out that which was described as the criminal 
record of one of Petitioner’s ficld representatives. In ad- 
dition, the articles contained some alleged facts concern- 
ing the same field representative’s marital relations and 
domestic life. Included with the letter were reproductions 
of news stories associating strikes with violence, includ- 
ing murder and arson, and allegations that the Petitioner 
had been infiltrated by Communists. On August 26, 1957, 
the Employer distributed a similar letter containing re- 
productions of similar news stories. 


In the speeches of September 4, 1957, all of which were 
completed some thirty-seven hours prior to the beginning 
of the voting on September 6, the Employer’s president 
repeated the accusations previously made against Peti- 
tioner’s field representative but did not add anything to 
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that which had been suggested by his letters of August 21 
and August 26 and the enclosures therein. Neither the 
letters nor the speeches were made at such time as to have 
rendered an answer or explanation by the Petitioner im- 
possible, nor did they constitute interference with the em- 
ployees in their free choice of a bargaining representative. 
The particular type of propaganda referred to above which 
was resorted to by the Employer in its pre-election cam- 
paign is that which cannot be policed by the Board or jits 
representatives, but must be left for evaluation to the 
voters. | 


Accordingly, the undersigned finds that Objection I-6 
does not raise material and substantial issues concerning 
the results of the election and therefore should be, and 
hereby is, overruled. 


Objections I-7 and I-8 


For the reasons hereinafter set forth with respect jto 
Objections IT and III, and in view of the findings with 


respect to Objections I-4 and I-6 above, the undersigned 
finds that Objections I-7 and I-8 are without merit and 
therefore should be, and hereby are, overruled. 


Objection 1-9 

According to one employee-witness, during the week 
prior to the election, two supervisors approached him and 
asked him if he was going to ‘‘vote right’’ and if he knew 
the meaning of ‘‘right.’? Such questioning is denicd by 
the supervisors allegedly involved in this incident. Another 
employee-witness alleges that seven or eight days before 
the election he was questioned by his supervisor concern- 
ing the interest in the Union of another employee. 


In the light of the findings and conclusions set forth 
the discussions of Objections I-1, I-2 and I-3 above, t 
undersigned is of the opinion that the incidents occurred a 
referred to in the statements of the employce-witnesses. 
While such interrogation, standing alone, would not nor- 
mally be sufficient to raise material and substantial issues 
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affecting the results of the election, in the light of the find- 
ings set forth in this Report, it is the undersigned’s find- 
ing and conclusion that such conduct constituted interfer- 
ence with the election and the employees involved in the 
exercise of their free choice of a bargaining agent. Ac- 
cordingly, the undersigned finds that Objection I-9 should 
be, and hereby is, sustained. 


Objection I-10 


The undersigned having carefully examined and con- 
sidered the various letters, speeches and posters which the 
Employer utilized in its campaign, is convinced that they 
did not contain any illegal threats or promises based upon 
the employees’ rejection of a bargaining agent, nor did 
they create an atmosphere in which a free election could 
not be conducted. Under all the circumstances, the evi- 
dence does not support a finding that misleading or false 
matter was disseminated by the Employer in such a way 
as to deny Petitioner an adequate opportunity to reply 
to or answer any of the Employer’s propaganda. 


Accordingly, the undersigned finds and concludes that 
Objection I-10 is without merit and therefore should be, 
and hereby is, overruled. 


Objections II and ITI 


The investigation disclosed the following facts concern- 
ing Petitioner’s Objections II and III: 


Under date of September 12, 1957, Petitioner’s repre- 
sentatives distributed to employees of the Employer a 
handbill alleging in effect that merchants in Bay Springs, 
a town with a population of approximately 1400 persons 
and the site of the Employer’s plant, were opposing the 
Petitioner because the merchants did not wish employees 
to have earnings enough to be able to afford to go to other 
cities to shop. In response to this handbill, according to 
three individuals, who were officers of the Chamber of 
Commerce in Bay Springs at the time of the election, 
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means were explored to combat the Petitioner’s attacks 
upon Bay Springs’ merchants at a Board of Directors 
meeting of the Chamber of Commerce. At the Chamber 
of Commerce meeting it was decided to sponsor the for- 
mation of a Citizens Committee whose membership would 
be broader than that of the Chamber of Commerce and 
would include residents from each of the three beats) of 
Jasper County, Alabama who had voted the original bonds 
to build the building in which the Employer’s plant was 
located. Thereafter, a Citizens Committee was formed 
and two meetings were held at the City Hall in Jasp 
Alabama prior to the election among the Employer’s e 
ployees. The Citizens Committee was not a formal | 
permanent organization and had no by-laws or officers. 
At the second of these meetings, a letter addressed to the 
employees of Neco Electrical Products Corporation and 
opposing unionization of the plant was made available 
for Jasper County residents to sign if they desired. The 
letter did not contain any threats or promises but did 
contain various arguments against organization of the 
plant. Some seventy-two signatures of local merchants, 
professional people and other residents were ultimately 
affixed to this letter, copies of which were mailed to em- 
ployees of the Employer. The cost of printing and mail- 
ing the letter to the employees was paid by the Chamber 
of Commerce, Although Mr. C. H. Dykes, the chief clec- 
trical engineer for the Company, was a member of the 
Board of Directors of the Chamber of Commerce during 
the period the Board of Directors considered the sponsor- 
ing and creation of the Jasper County Citizens Committee, 
he was excluded from any meetings of the Board which 
concerned itself with the Citizens Committec, and neither 
he nor any other officer, supervisor or known agent of the 
Employer attended meetings of the Citizens Committee. 
There is no evidence that the Employer assisted or par- 
ticipated in any way in connection with the formation or 
activities of the Citizens Committec. 


112 


The investigation also disclosed that the Chamber of 
Commerce of Bay Springs directed and paid for the in- 
sertion of a news item in the Jasper County News, a weekly 
paper printed and distributed in Bay Springs. This ad 
was a reproduction of a news item from the Chicago Tri- 
bune Press Service which recited that sixteen officials of 
the Petitioner had been identified as Communists accord- 
ing to a revelation of the Chief Counsel of the Senate In- 
ternal Security Subcommittee. The article appeared in 
the Jasper County News on August 16, 1957. While the 
article appeared in the newspaper as a paid advertise- 
ment, the sponsor of the advertisement, which was in 
fact the Chamber of Commerce, was not identified. Sub- 
sequently, the Employer included a reprint of a similar 
news story taken from the New Orleans Times-Picayune in 
a letter to its employees dated August 21, 1957. There is 
no additional evidence that any individual or organization 
not employed by the Employer propagated attacks upon 
Petitioner’s representatives, nor is there any evidence that 
such outsiders injected any racial issues into the election 
campaign. 


At the end of the working day prior to the election, 
certain employees of the Employer participated in a pa- 
rade of automobiles which made its way through Bay 
Springs and other towns in the area of Bay Springs. 
The parade of automobiles traversed highways between 
the towns in the Bay Springs area and was led by an auto- 
mobile bearing the official insignia of the State of Missis- 
sippi. With the exception of the automobile bearing the 
insignia of the State and one pickup truck owned by a Bay 
Springs merchant, all cars used in the parade belonged to 
employees of the Employer. Displayed by the occupants of 
the cars were anti-union placards urging employees to vote 
‘‘NO”’ in the representation election. None of the bulle- 
tins or placards maligned officers of the Petitioner, nor 
were they directed to the racial status of any present or 
future employees of the Employer. 
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The investigation further revealed that employees) of 
the Employer were assisted in the preparation of placards 
and in the decoration of their automobiles by a businéss- 
man of Bay Springs whose establishment is regularly 
frequented by employees of the Employer during their 
lunch period and after work. At least one employee who 
participated in the decorating of automobiles for the pa- 
rade and in the parade had been excused by the Employer 
for half a day, but he was not paid for the time he was 
away from work. Such evidence, in the opinion of the 
undersigned, is insufficient to establish the fact that the 
Employer either sponsored, assisted or was otherwise 
responsible for the parade. Furthermore, the cireum- 
stances under which the parade was held did not prevent 
the employees from exercising their free choice of a bar- 
gaining agent. | 


In further support of Objections II and ITI, Petitioner 
offered the testimony of two employees concerning a state 
ment made by a proprietor of a cafe in Bay Springs. 
According to the employees, they entered the cafe durin 
a noon-hour while an estimated fifteen or so other employ 
ees of the Employer were having their lunch, At tha 
moment, the proprietor of the cafe stated in a loud voia 
which could be heard by all present in the cafe that two 
of the officials of the Employer had had supper in the 
cafe on the night before, and that the officials had state 
that they were going to close the plant if the Petitioner 
came in. The proprietor further stated that the towns- 
people who were present in the cafe, including the mayor 
of Bay Springs, were very much upset by the statement 
of the company officials. One employee placed this event 
as occurring prior to the execution of the Agreement For 
Consent Election, and the other places the event after 
the posting of notices of the election in the plant. The 
proprietor denied both the statements and the facts upon 
which they were allegedly based. 


| 
One of the two employees referred to in the preceding’ 
paragraph further stated that approximately three weeks 
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before the election, around August 15 or 16, the merchant 
who assisted in the preparation of the automobiles for the 
parade told her and a fellow-employee that the Employer’s 
plant was going to get into a ‘‘mess’’ if employees voted 
the Union in, because the plant was sure to close. 


A third employee-witness testified that another merchant 
in Bay Springs informed her that he did not believe that 
the employees of the Company needed a union and that 
the Employer was controlled by two brothers who had 
nothing to keep them in Bay Springs and who would leave 
if the Union came into the plant. ... The same employee 
further states that the operator of a small repair shop 
in Bay Springs told her on several occasions in the pres- 
ence of another employee of the Company that if the Peti- 
tioner won the forthcoming election the Employer would 
move away from Bay Springs... . 


Another employee-witness testified that on or about Au- 
gust 17 a local merchant stopped him in the store and urged 
him to disavow the Union. Thereafter, the merchant drove 
the employee to the home of the employee’s foreman for 
the employee to notify the foreman that he would disavow 
the Union. The foreman was not at home. The merchant, 
according to the employee-witness, then told the employee 
that one of the owners of the Company had told him that 
the Employer would move its plant to another town and 
would never work in Bay Springs under a union. Tho 
merchant represented to the employee that he had a list 
of employees who had signed authorizations for the Peti- 
tioner but did not indicate the source of the list. 


A fifth employee-witness attested to the fact that the 
merchant who assisted the employees in preparing for the 
parade advised him that if the Petitioner was voted in, 
the plant would move and that he, the merchant, knew 
what he was talking about. 


According to the husband of an employee of the Em- 
ployer, during the third week of August he was shown a 
list of employees of the Employer, which list contained the 
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names of his wife, his son and his son’s wife. The list 
was displayed to him by a businessman in Bay Springs 
who told him that the Employer would move out of B y 
Springs if the Petitioner came into its plant. On the sani 
day, the husband met a professional man on the street in 
Bay Springs who made a similar statement to him about 
the plant’s closing in the event Petitioner won the election. 


The husband of another employee of the Employer als 
attested to the fact that the businessman described in th 
incident above telephoned him and requested his assistance 
in defeating the Union. The call was allegedly made o 
the evening before the election day. 


According to an additional witness, who is a former 
employee of the Employer, shortly after the Agreement 
For Consent Election had been entered into, he was told 
by two separate officials of an equipment shop in Bay 
Springs that other cities in Alabama wanted the Neco 
plant and that the Employer would leave Bay Springs if 
the Petitioner got into the plant. 


The businessmen, shopkeepers, professional men and 
others to whom the statements above were attributed have 
either admitted that their statements were accurately ret 
ported or have explained that their statements were to the 
effect that it was possible the plant would leave. Some 
of them have denied making the statements attributed ta 
them by the various employee-witnesses. All deny that 
they were acting as agents of the Employer or that their 
statements were solicited or authorized by the Employer, 
There is no evidence that any of the businessmen and 
other outsiders were officers or directors of the Employer, 
nor did they occupy a position such as to create a belief 
that they were acting in behalf of the Employer. 


Assuming that the statements were made as attested to 
by the various employees, husbands and former employees 
as detailed above, they were not, under the circumstances 
here present, sufficiently numerous or widespread as to/| 
have created an atmosphere of fear which prohibited the | 
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holding of a fair and representative election.? In the ab- 
sence of evidence that the statements attributed to the 
various businessmen were either authorized or condoned 
by the Employer, it cannot be said, under the circumstances 
of this case, that the Employer was responsible for such 
statements. 


Under all the circumstances, the undersigned concludes 
and finds that Petitioner’s Objections II and III do not 
raise substantial and material issues affecting the results 
of the election and therefore should be, and hereby are, 
overruled. 


Objection IV 


In accordance with the notices of election posted prior 
to the representation election of September 6, 1957, the 
place of voting was the lobby, Company plant, Bay Springs, 
Mississippi. The windows of the lobby open onto the 
street which is used by employees to enter and leave the 
plant. The voting by the employees was scheduled to be- 
gin shortly before the beginning of the working day, and 
employees who desired to vote in the election were expected 
to and did enter the lobby of the plant for this purpose. 
The lobby is a room which is normally frequented by em- 
ployees before they report to work in the shop. Shortly 
after the polls were opened at 6:30 am., the Election 
Examiner who was in charge of the election observed some 
of the Petitioner’s representatives on the street distribut- 
ing handbills to voters as they entered the plant. The 
representatives were located some 160 feet from the en- 
trance to the lobby but were in clear view of the voters 
who had lined up to cast their ballots. To avoid a ques- 
tion concerning the conduct of the election, the Election 
Examiner directed the Petitioner’s representatives to cease 
distributing campaign material at the particular point 


The Agreement For Consent Election was approved by the Regional 
Director on August 13, 1957, and the clection was held on September 6, 
1957. There were approximately 408 eligible voters, 
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where they were in plain view of those in the polling place. 
He did not direct nor prohibit their distribution of an 
paign literature at any point where they would not be 
within the view of those in the polling place. Under these 
circumstances, the undersigned concludes and finds that 
the conduct of the Election Examiner as above described 
did not interfere with the employees of the Employer in 
the exercise of their choice of a bargaining agent, nor was 
the Petitioner prejudiced in its last-minute campaign 
tactics by such action. The undersigned specifically finds 
that the Election Examiner was exercising his authority 
to police the polling area and did not exceed this authority 
by his direction to the Petitioner’s representatives to cease 
distribution of campaign material at the particular point 
where they were in plain view of those voters in the polling 
place. Accordingly, Petitioner’s Objection IV should be, 
and hereby is, overruled. 


CONCLUSION 


As hereinabove set forth, the undersigned has conclude 
and found that Petitioner’s objections I-1, I-2, I-3 and I, 
raise material and substantial issues affecting the result 
of the election of September 6, 1957. To this extent th 
Petitioner’s objections are hereby sustained, and the elec 
tion of September 6, 1957 is set aside and is void. It i 
further ordered that a new election be held at a time an 
place to be hereafter designated by the undersigned. 


So 


ar BN 


mao?) 


Signed at New Orleans, Louisiana, this 31st day of Janu- 
ary, 1958. 


/3/ Joun F. LeBus 
Joun F. LeBus, Regional Director 
National Labor Relations Board 
Fifteenth Region 
820 Lowich Building 
2026 St. Charles Avenue 
New Orleans 13, Louisiana 


